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“REINS ACT OF 2013”: PROMOTING JOBS, 
GROWTH AND AMERICAN COMPETITIVENESS 


TUESDAY, MARCH 5, 2013 

House of Representatives, 

Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

Committee on the Judiciary, 
Washington, DC. 


The Subcommittee met, pursuant to call, at 11:32 a.m., in room 
2237, Rayburn Office Building, the Honorable Spencer Bachus, 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Bachus, Goodlatte, Farenthold, Marino, 
Collins, Rothfus, Cohen, Johnson, DelBene, Garcia and Jeffries. 

Staff present: (Majority) Daniel Flores, Chief Counsel; Ashley 
Lewis, Clerk; Dave Lazar, Clerk; (Minority) James Park, Minority 
Counsel; Susan Jensen, Counsel. 

Mr. Bachus. The Subcommittee on Regulatory Reform, Commer- 
cial and Antitrust Law hearing will come to order. 

Without objection, the Chair is authorized to declare recesses of 
the Committee at any time. 

We welcome all of our witnesses today. 

The Chair recognizes himself for the purposes of an opening 
statement. 

Regulations help to implement policies Congress has established 
by statute. When issued, they should be reasonable, provide clear 
rules of the road for businesses, and benefit the public more than 
it hurts them. Today’s regulatory system fails the test. The cost it 
imposes and the uncertainty it creates are choking America’s econ- 
omy and preventing the recovery of American jobs, growth, and 
global competitiveness. 

In its first term, the Administration imposed far more major reg- 
ulations at a far greater cost than the preceding Administration. 
Just this December, the Obama administration revealed that it has 
2,387 regulatory actions in its current agenda, and the White 
House admits that at least 128 of these regulations will have an 
impact on the economy of $100 million or more. According to the 
American Action Forum, the cost of this current agenda includes 
$123 billion in planned regulations. These regulations would add 
another 13 million man-hours in just paperwork alone. 

The Small Business Administration has confirmed that small 
businesses pay a disproportionate share of this regulatory burden. 

( 1 ) 
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Indeed, the cost of regulatory compliance has been translated to 
about $11,000 per worker. Small businesses generate most of the 
new jobs in our economy; in fact, somewhere between two-thirds 
and 70 percent normally. However, in the past recession or the re- 
cession we are in, small businesses are lagging behind in job cre- 
ation. In some estimates, they are creating less than half the new 
jobs, and I believe that that is almost entirely due to regulations, 
many of those in the financial sector. 

Imagine how much better off we would be if we could put that 
$11,000 back into the businesses to grow and hire workers. Federal 
Reserve Chairman Ben Bernanke himself expressed concern about 
the impact and cost of regulations on small businesses during his 
Humphrey Hawkins testimony last week before the Financial Serv- 
ices Committee. Chairman Bernanke said, quoting now, “We all 
agree that the burden of regulation falls particularly heavily on 
small community banks which don’t have the resources to manage 
those regulations very effectively.” 

It is time for action. Just as it cannot bear the ever-mounting 
weight of the Federal debt, the economy cannot bear the non-stop 
increase of high-cost Federal regulation. The REINS Act, passed by 
the House last year and reintroduced this term by Representative 
Todd Young of Indiana, provides a critical, simple, and long over- 
due course correction. It says one thing: when it comes to the most 
costly new regulations that Federal regulators propose, those regu- 
lations will not go into effect unless they can pass an up or down 
vote by the people’s elected representatives. 

As an original cosponsor, I believe the REINS Act will help to re- 
store accountability to the Eederal regulatory process. It will help 
ensure that regulations are issued consistent with congressional in- 
tent and provide a needed check of the overreach that we have fre- 
quently seen from the unelected Eederal bureaucracy. It will allow 
the American people to have a say in approving the most costly de- 
cisions that affect their lives and livelihoods. 

This reform could not be timelier. American workers and busi- 
nesses are facing an historic regulatory tsunami from the Adminis- 
tration, not the least of which includes the impact of Dodd-Erank, 
Obamacare, and the Administration’s climate change agenda. In 
that regard, I would like unanimous consent to introduce Carbon 
Power Politics from the Wall Street Journal on March 4, 2013. 

Mr. Cohen. Despite such an ominous title, I will be part of the 
unanimous consent. 

Mr. Bachus. Thank you. I can strike the title off. Thank you, Mr. 
Cohen. 

[The information referred to follows:] 
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REVIEW s OUTLOOK March 4. 2013, 7:20 p.m ET 

Carbon Power Politics 

The tHVCt Ef*A chill/ amt ftext <// the Ohutna yre^n agetuia. 

President Obama ga\‘e his second-term global warming agenda a lot more definition Monday with 
a new Environmental Protection Agency chief to replace lisa Jackson. Picking Gina McCarth.v« 
one of lier top lieutenants and the architect of some of the agency's most destrucli\’e carbon rules, 
is a sign he intends to make good on his vsiw of "executive actions” if Congress doesn’t pass cap 
and tax. 


Over the last four years nirming the CPA's air office. Ms. McCarth>‘ has been a notably willful 
regulator, even for this .Administration. Her promotion is another wuy of saying that Mr. Ubama 
has given up getting Congress to agree to his anticarbon agenda, especially gh en the number of 
Senate DemocraU from coal or oil states. The real climate fight now is over the sliape of 
forthcoming rules that could be released as early as this summer, and a brutal under-the-table 
lobbying campaign is now underway. 


Related \^deo 




The main target, as usual, is the 11 .& povk’er industry, 
which accounts for 40% of U.S. carbon cmission-s and 
about one-third of greenhouse gasses. Lust year Ms. 
Jackson and Ms. McCarthy imposed a moratorium on 
new coal-fired plants, plus other rules that are forcing 
utilities to shut down older plants and in\'est billions of 
dollars to upgrade everything else. The agency is about 
to go after the leftovers. 

The moratorium is known as "new source performance 
standards,” which the EPA issued because it declared 
otrbon a dangerous pollutant under the dean-air laws 
of the 1970s. These slandard.s say tiial all future power 
plants running on fossil fuels— coal or gas— must not emit nv>re than 1.000 pounds of carbon 
dioxide per megawatt-hour. 



Edioftai a*g« tonor Pul G4got on tha VMOi 
HouM'o ejcuOBft tof not oppravino ihs K»y«Mn6 
XL |»p*Hnt Photo* OMty 


Even the most modem, efficient coal boiler emits 1.800 pounds, while combined c>'de natural gas 
turbines come in barely under that threshold. To adapt what Henry Ford said about the color of 
the Mode] T. utilities can build any plant they like as long as it runs on natural gas. 

This being Washington, new source standards also apply to old sources. But when the EPA issued 
the diktat last March, it diumed it lacked sufficient information to impose them on existing povirer 


lofJ 
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plants and hcaw manvifacturers. refineries and the like. VNltich is to sa>' the infortnation it did 
hax e is that costly new rules in the middle of an election campaign were politically vcrbolen. Now 
that the election is o\'er, the EPA suddenly knows enough to proceed. 

The rule for existing sources, now under development, 
would work like this: Becaasc coal and gas arc 
combined in a single category, the EH.A would cap an 
average rate of, say. 1.40(7 pounds of CO2 per 
megawatt-hour, tn this hN-putheticoI. that would allow a 
utility to run one coal plant and one gas plant— but the 
average would decline over time. .As it fell, the utili^ 
ivould need to switch to more gas and retire coal. The 
standards for new plants explicitly refer to natural gas 
as a "system of emission reduction." when in fad it is a 
s>stem of emission generation. 

If the EPA adopts the proposals that such green groups as the Natural Resources Defense Council 
are lobbying for. utilities that phase out their coal operations eariy would generate credits they 
could .sell to otlier operators to keep their coal plant.s running longer. If llial sounds like cap and 
irade— well. yes. that's the point. 

The White House is trying to fracture indu.slo' opposition and peel off companies iJiat stand to 
profit— namely, the ones that have already switched to gas and txmld sell the credits to other 
utilities. It is also saying that carbon trading is more "flexible" than unit>by*imit command and 
control. Tliis is Mr. Obama's version ol Jack Benny's old "your money or your life" routine, except 
without the punch line. 

The average rates could also \’ary from utility to utili^’ or state to state, whatever is more uselul 
for bribes or puni.shmcni. These new source performance standards for the existing electric 
portfolio might also he the only "execiifive action ' that would mollify the environmental lobby if 
Mr. Obama does eventually approve the Keystone XL pipeline. The greens may not be able to stop 
the Canadians from extracting oil from the Alberta tar sands, but tliey would succeed in wiping 
out American aial-fircd power. 

Lately Mr. Obama has been going around .saying (hat the problem is that he's a President, not an 
"emperor" or "dictator," but on carbon regulation this is a distinction witiraut much difference. 
Ms. McCarthy has been integral in abusing laws that were written decades ago in order to achieve 
climate goals that Congress has rejected, all vsith little or no political debate. Someone should ask 
her about her antidemocratic politics at her confirmation hearings. 
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Mr. Bachus. The Administration has made plain that if it cannot 
persuade the people’s representatives to adopt its legislative agen- 
da, it intends to force that agenda on the people through regula- 
tion, and that is actually the subject matter of that article. Unless 
Congress intervenes and passes the REINS Act and other impor- 
tant regulatory reforms, the increasing tide of major Federal regu- 
lations will continue to destroy jobs, harm communities, and weak- 
en opportunities and the ability of American workers to provide for 
their families. 
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Enterprising small business owners like our witness from Balti- 
more last week will continue to face huge fines for failure to sign 
every copy of a triplicate regulatory form. Communities will con- 
tinue to worry about their cement plants shutting down, as is the 
case in my district, just to clear the way for cement imports from 
dirtier plants in Mexico or China. Community banks will continue 
to be snuffed out as Dodd-Frank regulations make business pos- 
sible only for banks that are big and can afford to hire an army 
of compliance officers. 

Our forefathers designed our Federal system of government to in- 
clude an important system of checks and balances. The REINS Act 
is commonsense legislation that does that, and I invite all of my 
colleagues to work together to ensure it becomes law during the 
Congress and restore the sense of balance established in the Con- 
stitution. 

[The bill, H.R. 367, follows:] 
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113th congress 

IST SEaSIOH 


H. R. 367 


To amend chapter 8 of title 5, United States Code, to pimade that major 
rules of the executive brarch .shall have no force or effect unless a 
joint resolution of approval is enacted into law. 


IN THE HOUSE OP REPKESENTATIVES 

Januaw 23, 2013 

Mr. Young of Indiana (for himself, Mr. AiviODBl, Mr, Bachus, Mr. Bakk., 
Mr, Bishop of iriMi. Mrs. Black, Mrs. Blackburn, Mr. Bonner, Mr. 
Brooks of Alabama, Mr. Buoshok, Mr. Cjuip, Mr. Cassidy, Mr. 
Cplabot, Mr. Chappbtz, Mr. Collins of Georgia, Mr. Op>ameb, .Mr. 
Cbawpord, Mr. Rodney Dayts of lllirioi.s, Mr. DeSantis, Mr. 
DksJariais, Mr. Du.ncan of Temiessee, Mr. Duncan of South Oaro- 
liua, Mr. Fitzpatrick, Mr. Forbes, Mr. Fortenberry, Mr. Garrett, 
Mr. Gkrlaoh, Mr. Gibbs, Mr. Gingkey of Georgia, Mr. Gosajj, Mr. 
Goivdyl Mr. Graves of Missouri, Mr. Griffin of Ai-kausas, Mr. Guth- 
rie, Mr. Hanna, Mr. Harper, Mrs. Hae.tzlee, Mr, Holding, Mr. 
Hudson, Mr. Hdblskamp, Mr. Huizbnoa of Michigan, Mr. Hdltgren, 
Ms. Jeniuns, Mr. Johnson of OMo, Mr. Jones, Mr. Kelly, Mr. 
Kline, Mr. Lamboen, Mr. Latham, Mr, Latta, Mr. Long. Mr. 
Lubtkembtbr, Mrs. Lummis, Mr. JLyssib, Mr. McKinley, Mr. 
Messer,, Mr. Miller of Florida, Mrs, Capito, Mr. Mullin, Mr. 
Mulvaney', Mr. Neugebader, Mrs. Nobm, Mr. Nugent, Mr. 
Nunneifje, Mr. OijSOn, Mr. Pearce, Mr. Reed, Mr. Ribri.e, Mr. Roe 
of Temiessee, Mr. Eogbks of Michigan, Mr. B.OKiTA, Mr. Scalise, Mr. 
Sciiock, Mr, Sbnsekdrennbr, Mr. Simpson, Mr. Smith of Texas, Mr. 
Smith of Nebraska, Mr. STOciaLYN, Mr. Stutzalan, Mr. TpiORNBERRYg 
.Mr. Tiberi, Mr Walbbrg, Mr Walden, Mr Webster of Florida, Mr. 
Wbstmorbiand, Mr. Wilson of South Carolina, Mr, Yoder, Mr. 
Yoho, Mr. Young of iVlaska, Mr. Kinzinoer of Llinois, Mr. Stivers, 
Mr. Tipton, Mr. Gibson, Mr. Boustant, Mr, Poe of Texas, Mr. Gar.d- 
NBR, Mr. SCHWEIKBBT, Mr. FriVNKS of Arizona, Mr. ILvll, Mr. 
Rbnaoci, Mr. Palazzo, Mr, Koskam, Mr ilAHiNO, Mr. Posey, Mrs. 
Roby, Mr. Flores, Mr. Barton, Mr. Calvert, Mr. Denhaii, Mr. 
BaRLBTTA, Mr llLEXANDBR, Mr. ilDBEHOLT, Mr. VALADAO, Mr GOH- 
mert, Mr. Goefvtan, Mr. Upton, Mr. Sessions, Mrs. Wagner, Mr. 
King of Iowa, Mrs, Brooks of Lidiana, Mr. Benishek, and Mr. Ross) 
inlroduced the following biU; wliieh was referred l o the Commitlee on the 
Judiciary, and m addition to the Coiimiittees on Rules and the Budget, 
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2 

for a period to be subsequently determined by the Speaker, in each case 
for consideration of such prorisions as fail within the jurisdiction of the 
committee concerned 


A BILL 

To amend chapter 8 of title 5, United States Code, to proidde 
that major rules of the executive branch shall have no 
force or effect unless a joint resolution of approval is 
enacted into law. 

1 Be it enacted hy the Senate a,nd House of Represent a- 

2 fives of the United: States ofAmericM in Congress assemMed, 

3 SECTION 1. SHORT TITLE. 

4 Tills Act may be cited as the “Kegulations From the 

5 Executive in Need of Scrutiny Act of 201 3’h 

6 SEC. 2. PURPOSE. 

7 The puriiose of tliis Act is to increase accountability 

8 for and transparency in the Federal regiilatoiy process. 

9 Section 1 of article I of the United States Constitution 

10 grants all legislative powers to Congress. Over time, Con- 

11 gress has excessively delegated its constitutional charge 

12 while failing to conduct appropiiate oversight and retain 

13 accountabilitjr for the content of the laws it passes. By 

14 requiring a vote in Congi-ess, the REINS Act will result 

15 in more carefully drafted and detailed legislation, an im- 

16 proved regnilatorv" process, and a legislative branch that 


•HR 367 IH 
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1 is truly acoountable to the American people for the laws 

2 imposed upon them, 

3 SEC. 3. CONGRESSIONAL REVIEW OF AGENCY RULE- 

4 MAKING. 

5 Chapter 8 of title 5, United States Code, is amended 

6 to read as follows: 

7 “CHAPTER S—CONGRESSIONAL REVIEW 

8 OF AGENCY RULEMAKING 

“Sec. 

“801. (.congressional review. 

“802. Congressional approval procedure for major rules. 

■‘803. Congressional disapproval procedixre Cor nonmajor rules. 

“804. Definitions. 

“805. Judicial re^vHeav. 

“'806. Exemption for monetaiy policy. 

“807. Effective date of certain mles. 

9 “§801. Congressional review 

10 “(a)(1)(A) Before a rule may take effect, the Federal 

1 1 ap;cne 3 ^ promulgating’ such rule shall submit to each House 

12 of the Congress and to the Comptroller (leneral a report 

13 containing' — 

14 “(i) a copy of the rule; 

15 “(ii) a concise general statement relating to the 

16 imle; 

17 “(iii) a classification of the rule as a major or 

18 nonmajor rule, including’ an explanation of the c.las- 

19 sitlcation specifically addressing ea(;h criteria for a 

20 major rule contained within sections 804(2)(A), 

21 804(2)(B), and 804(2)(C); 


•HR 367 IH 
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4 

1 “(iv) a list of any other related regxdatorj- ae- 

2 tions intended to implement the same statutoiy pro- 

3 \dsion or regulatoiy objective as well as the iiidi- 

4 'vddual and aggregate economic effects of those ac- 

5 tions; and 

6 “(v) the proposed effective date of the inle. 

7 “(B) On the date of the submission of the report 

8 under subparagi-aph (A), the Federal agency promulgating 

9 the rule shall submit to the Comi3troller (leneral and make 

10 available to each House of Congress — 

1 1 “(i) a complete copy of the cost-benefit analysis 

12 of the rule, if any; 

13 “(ii) the agency’s actions pursuant to sections 

14 603, 604, 605, 607, and 609 of tliis title; 

15 “(hi) the agency’s actions pursuant to sections 

16 202, 203, 204, and 205 of the Unfunded Mandates 

17 Ketbnn Act of 1995; and 

18 “(iv) any other relevant information or require- 

19 meiits under any other Act and any relevant Execii- 

20 five orders. 

21 “(C) Upon receipt of a report submitted under sulo- 

22 paragraph (A), each House shall provide copies of the rc- 

23 port to the chairman and ranking member of each stand- 

24 iiig committee with jurisdiction under the rules of the 

25 Flouse of Kepresentatives or the Senate to report a bhl 


•HR 367 IH 
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1 to amend the provision of law under wliioh the rule is 

2 issued. 

3 “(2) (A) The Comptroller General shall proGde a re- 

4 port on each major nile to the committees of jurisdiction 

5 by the end of 1 5 calendar days after the submission or 

6 publication date as provided in section 802(b)(2). The re- 

7 port of the Comptroller General shall include an assess- 

8 ment of the agency’s compliance mtli procedural steps re- 

9 quired by paragi’aph ( 1 ) ( B ) . 

10 ‘‘(B) Federal agencies shall cooperate ivitb the Comp- 

11 troller General by providing information relevant to the 

12 Comptroller General’s report under subparagraph (A), 

13 “(3) A maijor nde relating to a report submitted 

14 under paragi-aph (1) shall take effect upon enactment of 

15 a joint resolution of ajjproval described in section 802 or 

16 as provided for in the rule following enactment of a joint 

17 resolution of approval described in section 802, whichever 

1 8 is later. 

19 ‘‘(4) A nonmajor rule shall take effect as i^rovided 

20 by section 803 after submission to Congress under jiiara- 

21 graph (1). 

22 “(5) If a joint resolution of approval relating to a 

23 major nile is not enacted vdthiii the period piwided in 

24 subsection (b)(2), then a joint resolution of approval relat- 

25 ing to the same imle may not be considered under this 


•HR 367 IH 
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6 

1 diapter in the same Congress either the House tif liep- 

2 resentatives or the Senate, 

3 “(b)(1) A major mle shall not take effect unless the 

4 Gongi'ess enacts a joint resolution of approval described 
.5 under section 802. 

6 “(2) If a joint resolution described in subsection (a) 

7 is not enacted into law by the end of 70 session days or 

8 legislative days, as applicable, beginning on the date on 

9 which the i-eport referred to in section 801(a)(1)(A) is re- 

10 ceived by Congi'css (excluding days either House of Con- 

1 1 gress is adjourned for more than 3 days during a session 

12 of Congi’ess), then the rule described in that resolution 

13 shall Ire deemed not to be approved and such nile shall 

14 not take effect. 

15 “(c)(1) Xotwithstandiiig an 3 ^ other proAsion of this 

16 section (except subject to paragraph (3)), a major rule 

17 may take effect for one 9()-calendar~day period if the 

1 8 President makes a determination under pai'agraph (2 ) and 

19 submits uritteu notice of such deterniiiiatioii to the Cou- 

20 gi-ess. 

21 “(2) Paragraph (1) applies to a determination made 

22 by the Presiderrt by Mxccutivc or’dcr that the major rule 

23 should take effect because such nile is — 

24 “(A) necessary because of an iumiinent threat 

25 to health or safety or other emergency; 


•HR 367 IH 
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1 “(B) neeessarj^ for the enforcement of criminal 

2 la,ws; 

3 “(C) necessaiy for national security: or 

4 “(D) issued pursuant to anj^ statute imple- 

5 iTicnting’ an international trade agreement. 

6 “(3) i\n exercise by the President of the authority 

7 under this subsection shall have no effect on the proce- 

8 dures under section 802. 

9 “(d)(l ) In addition to the opportunity for reriew oth- 

10 CTOTse proridecl under this chapter, in the case of any rule 

1 1 for which a report, was submitted in accordance with sub- 

12 section (a)(1)(A) during the period beginning on the date 

1 3 occurring — 

14 “(A) in the case of the Senate, 60 session days, 

15 or 

16 “(B) in the ease of the House of Representa- 

17 fives, 60 legislative days, 

18 before the date the Congress is scheduled to adjourn a 

19 session of Congress through the date on which the same 

20 or succeeding Congress first convenes its next session, sec- 

21 tions 802 and 803 shall apply to such rale in the suc- 

22 cccdiug session of Congress. 

23 “(2)(A) In appljing sections 802 and 803 for pur- 

24 poses of such additional rerimv, a rule described under 

25 paragi-aph (1) shall be treated as though — 
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1 “(i) such rale were published in the Federal 

2 Register on — 

3 “(I) ill the case of the Senate, the 15th 

4 session da.y, or 

5 “(11) in the ease of the House of Rep- 

6 resentatives, the 15th legislative day, 

7 after the succeeding session of Congress first con- 

8 venes; and 

9 “(ii) a report on such rale were submitted to 

10 Congress under siibscetion (a)(1) on such date. 

11 “(1>) Nothing in this paragi’aph shall be construed 

12 to affect the requirement under subsection (a)(1) that a 

13 report shall be submitted to Congi-ess before a raile can 

14 take effect. 

15 “(3) A rale described under paragraph (1) shall take 

16 effect as othcraisc provided by law (including other sub- 

1 7 sections of th i s secti on ) . 

1 8 “§ 802. Congressional approval procedure for major 

1 9 rules 

20 “(a)(1) For purposes of tliis section, the term ‘joint 

21 resolution’ means only a joint resolution addressing a re- 

22 port elassitving a rule as major prirsiia.nt to section 

23 801(a)(1)(A) (hi) that- 

24 “(A) bears no preamble; 
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1 “(B) bears the following title (with blanlis filled 

2 as appropriate): ‘Approriiig the rule submitted by 

3 relating to 

4 “(C) includes after its resolring clause only the 

5 follo'vring (with blanks filled as appropriate); ‘That 

6 Congress approves the rale submitted by re- 

7 luting to and 

8 “(D) is introduced pursuant to paragraph (2). 

9 “(2) After a House of Congress receives a report 

10 classifvHng' a rale as major pursuant to section 

1! SOI (a)(l )(A)(iii), the majority leader of that House (or 

12 liis or her respective designee) shall introduce (by request, 

13 if appropriate) a joint resolution described in paragraph 

14 dl- 
ls “(A) in the case of the House of Eepresenta- 

16 tives, within three legislative days; and 

17 “(B) in the case of the Senate, mthin three ses- 

18 sion days. 

19 “(3) A joint resolution described in paragi-apli (1) 

20 shall not be subject to amendment at any stage of j)ro- 

21 ceeding. 

22 “(b) A joint resolution described in subsection (a) 

23 shall ho referred in each House of Congress to the commit - 

24 tees haring jurisdiction over the prorision of law under 

25 which the rale is issued. 
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1 ‘‘(c) In the Senate, if the committee or committees 

2 to which a joint resolution described in subsection (a) has 

3 been referred have not reported it at the end of 15 session 

4 days after its introduction, such committee or committees 

5 shall be autoniatically discharged from further cousidcr- 

6 ation of the resolution and it shall be placed on the cal- 

7 endar. A vote on final passage of the resolution sliall be 

8 taken on or before the close of the 15th session day after 

9 the resolution is reported bj^ the committee or committees 

10 to which it was referred, or after such committee or com- 

11 mittees have been discharged from further consideration 

12 of the resolution, 

13 “(d)(1) In the Senate, when the committee or com- 

14 mittees to which a joint resolution is referred have re- 

15 ported, or when a committee or committees are discharged 

16 (under subsection (c)) from further consideration of a, 

17 joint resolution described in subsection (a), it is at any 

18 time thereafter in order (even though a prertous motion 

19 to the same effect has been disagi-eed to) for a motion 

20 to proceed to the consideration of the joint resolution, and 

21 all points of order against the joint resolution (and against 

22 consicleration of the joint resolution) are wmived. I'hc mo- 

23 tion is not subject to amendment, or to a motion to post- 

24 pone, or to a motion to proceed to the consideration of 

25 other business. A motion to reconsider the vote by winch 
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1 the motion is agreed to or disagreed to siiall not be in 

2 order. If a motion to proceed to the consideration of tlie 

3 joint resolution is agreed to, the joint resolution shall re- 

4 main the unfinished business of the Senate until disposed 

5 of. 

6 ‘‘(2) In the Senate, debate on the joint resolution, 

7 and on all debatable motions and appeals in connection 

8 thereTOth, shall be limited to not more than 2 hours, wliich 

9 shall be dhdded equallj^ between those favoring’ and those 

10 opposing the joiTd resolution. A motion to further limit 

1 1 debate is in order and not debatable. An aniendment to, 

12 or a motion to postpone, or a motion to proceed to the 

13 consideration of other business, or a motion to recommit 

14 the joint resolution is not in order. 

15 ‘‘(3) In the Senate, immediately following the conelu- 

16 sion of the debate on a joint resolution described in sub- 

17 section (a), and a single quorum call at the conclusion of 

18 the debate if requested in accordance with the rules of the 

19 Senate, the vote on final passage of the joint resolution 

20 shall occur. 

21 “(4) Appeals from the decisions of the Chair relating 

22 to the application of the ndes of the Senate to the proce- 

23 dure relating to a joint resolution described in subsection 

24 (a) shall be decided without debate. 
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1 ‘‘(e) In the House of Representatives, if any coin- 

2 mittee to which a joint resolution described in subsection 

3 (a) has been referred has not reported it to the House 

4 at the end of 15 legislative days after its introduetion, 

5 such coTUTnittce shall be discharged from farther consider- 

6 ation of tlie joint resolution, and it shall be placed on the 

7 appropriate calendar. On the second and fourth Thursdays 

8 of each month it shall be in order at any time for the 

9 Speaker to recognize a Member who favors passage of a 

10 joint resolution that has appeared on the calendar for at 

11 least 5 legislative days to call up that joint resolution for 

12 immediate consideration in the House ulthout inter\^ention 

13 of any point of order. AAdien so called up a joint resolution 

14 shall be considered as read and shall be debatable for 1 

15 hour equally clhided and controlled by the proponent and 

16 an opponent, and the prertous question shall be considered 

17 as ordered to its passage without intervening motion. It 

18 shall not be in order to reconsider the vote on passage. 

19 If a vote on final passage of the joint resolution has not 

20 been taken by the tlhrd Thursday on which the Speaker 

21 may recognize a Member under this subsection, such vote 

22 shall be taken on that day. 

23 ‘‘(f)(1) If, before passing a joint resolution described 

24 in subsection (a), one House receives from the other a 

25 joint resolution having the same text, then — 
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1 “(A) the joint resolution of the other Iloiise 

2 shall not be refeiTed to a conmiittee; and 

3 “(B) the procedure in the recehdng House shall 

4 he the same as if no joint resolution had been re- 

5 ccivcd from the other 1 louse until the vote on pas- 

6 sage, when the joint resolution received from the 

7 other House shall supplant the joint resolution of 

8 the recehlng House. 

9 “(2) T'his subsection shall not apply to the House of 

10 Representatives if the joint resolution received from the 

1 1 Senate is a revenue measure. 

12 “(g) If either House has not taken a vote on final 

13 passage of the joint resolution by the last day of the period 

14 described in section 801(b)(2), then such vote shall be 

15 taken oil that day. 

16 “(h) This section and section 803 arc enacted by 

17 Congress — 

18 “(1) as an exercise of the rulemaking power of 

19 the Senate and House of Representatives, respec- 

20 tively, and as such is deemed to be part of the rules 

21 of each House, respectively, but applicable only with 

22 respect to the procedure to be followed in that 

23 House in the case of a joint resolution described in 

24 subsection (a) and superseding other rules only 

25 where explicitly so; and 
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1 “(2) with full recognition of the Constitutional 

2 right of either House to change the ndes (so far as 

3 they relate to the procedure of that House) at any 

4 time, in the same mamier and to the same extent as 

5 in the case of any other rule of that House. 

6 “§803. Congressional disapproval procedure for 

7 nonmjyor rules 

8 “(a) For puiposes of this section, the term ‘joint res- 

9 olution’ means only a joint resolution introduced in the 

10 period beginning on the date on which the report referred 

11 to in section 801(a)(1)(A) is received by Congress and 

12 ending 60 days thereafter (excluding days either House 

13 of Congress is acljoumed for more than 3 days during a 

14 session of Congi-ess), the matter after the resolring clause 

15 of which is as follow^s: ‘That Congress disapproves the 

16 nonmajor rule submitted by the relating to 

17 , and such rule shall have no force or effect.' (The 

18 blank spaces being appropriately filled in). 

19 ‘‘(b)(1) A joint resolution described in subsection (a) 

20 shall be referred to the committees in each House of Con- 

21 gress with jurisdiction. 

22 “(2) For purposes of this section, the term submis- 

23 sion or publication date means the later of the date on 

24 which — 
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1 “(A) the CongT:’ess receives the report submitted 

2 under section 801(a)(1); or 

3 “(B) the iionmajor rale is published in the Fed- 

4 eral liegister, if so published. 

5 ‘‘(c) In the Senate, if the committee to which is rc- 

6 ferred a joint resolution described in subsection (a) has 

7 not reported such joint resolution (or an identical joint 

8 resolution) at the end of 15 session days after the date 

9 of introduction of the joint resolution, such committee may 

10 be discharged from further consideration of such joint res- 

1 1 olution upon a petition supported in writing by 30 Mem- 

12 bers of the Senate, and such joint resolution shall be 

13 placed on the calendar. 

14 ‘‘(d)(1) In the Senate, when the committee to which 

15 a joint resolution is referred has reported, or when a oom- 

16 mittec is discharged (under subsection (c)) from further 

17 consideration of a joint resohition described in subsection 

18 (a), it is at any time thereafter in order (even though a 

19 precious motion to the same effect has been disagi-eed to) 

20 for a motion to proceed to the consideration of the joint 

21 resolution, and all points of order against the joint resolti- 

22 tion (and against consideration of the joint resolution) arc 

23 w'aived. The motion is not subject to amendment, or to 

24 a motion to postpone, or to a motion to proceed to the 

25 consideration of other business. A motion to reconsider the 


•HR 367 IH 



21 


16 

1 vote by wliich the motion is agreed to or disagreed to shall 

2 not be in order. If a motion to proceed to the consideration 

3 of the joint resolution is agi-eed to, the joint resolution 

4 shall remain the unfinished business of the Senate until 

5 disposed of. 

6 ‘‘(2) In the Senate, debate on the joint resolution, 

7 and on all debatable motions and appeals in connection 

8 therev-Ith, shall be limited to not more than 10 hours, 

9 Avhieh shall be dmded equally between those favoring and 

10 those opposing the joint resolution. A motion to further 

1 1 liinit debate is in order and not debatable. An amendment 

12 to, or a motion to postpone, or a motion to proceed to 

13 the consideration of other business, or a motion to recom- 

14 mit the joint resolution is not in order. 

15 ‘‘(3) In the Senate, immediately following the conelu- 

16 sion of the debate on a joint resolution described in sub- 

17 section (a), and a single rjuorum call at the conclusion of 

18 the debate if requested in accordance with the rules of the 

19 Senate, the vote on final passage of the joint resolution 

20 shall occur. 

21 “(4) Appeals from the decisions of the Chair relating 

22 to the application of the rales of the Senate to the procc- 

23 dure relating to a joint resolution described in subsection 

24 (a) shall be decided without debate. 
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1 ‘‘(e) In the Senate ttie procedure specified in sub- 

2 section (c) or (d) shall not apply to the consideration of 

3 a joint resolution respecting a nonniajor iTile — 

4 “(1) after the expiration of the (it) session days 

5 beginning with the applicable submission or publica- 

6 tion date, or 

7 “(2) if the report under section 801(a)(1)(A) 

8 “was submitted during the period referred to in sec- 

9 tion 801 (d)(1), after the expiration of the 60 session 

10 days beginning on the 15th session day after the 

1 1 succeeding session of (Jongi’ess first convenes. 

12 “(f) If, before the passage by one House of a joint 

13 resolution of that House described in subsection (a), that 

14 House receives from the other House a joint resolution 

15 desciibed in subsection (a), then the following procedures 

16 shall apply; 

17 “(1) The joint resolution of the other House 

1 8 shall not be referred to a coinmittee. 

19 “(2) With respect to a joint resolution described 

20 in subsection (a) of the House receiring the joint 

21 resolution — 

22 “(A) the procedure in that Ilonse shall bo 

23 th(! some as if no joint resolution had been re- 

24 eeived from the other House; but 
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1 “(B) tlie vote on final passage shall be on 

2 the joint resolution of the other House. 

3 “§804, Definitions 

4 “For pui-poses of this chapter — 

5 “(1) The term ‘Federal agency’ means any 

6 agency as that term is defined in section 551(1). 

7 “(2) The term ‘major rule’ means any rule, in- 

8 eluding an interim final rule, that the Administrator 

9 of the Office of Information and Regnlatoiy .Affairs 

10 of the Office of Management and Budget finds has 

1 1 resulted in or is likely to result in — 

12 ‘‘(A) an annual effect on the economy of 

13 $100,000,000 or more; 

14 “(B) a major increase in costs or prices foi- 
ls consiimei-s, indi-vidual industries, Federal, 

16 State, or local government agencies, or geo- 

17 graphic regions; or 

18 “(C) significant adverse effects on competi- 

19 tion, employment, investment, produotirity, in- 

20 novation, or on the ability of United States- 

21 based entei-prises to compete with foreign-based 

22 entcTpriscs in domestic and export markets. 

23 “(3) The term ‘nonmajor nile’ means any iiile 

24 that is not a major rule. 
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1 “(4) The term ‘rule’ has the meaning' given 

2 sueh term in section 551, except that such term does 

3 not include — 

4 “(A) any rale of particular applicability, 

5 including a rule that approves or prescribes for 

6 the future rates, wages, prices, sendees, or al- 

7 lowances therefore, eoi'porate or financial struc- 

8 tures, reorganizations, mergers, or acquisitions 

9 thereof, or accounting practices or disclosures 

10 bearing- on any of the foregoing: 

11 ”(1>) any rule relating to agency manage- 

12 rnent or personnel; or 

13 “(C) aiij^ rale of agency organization, pro- 

14 cedure, or practice that does not substantial^ 

15 affect the rights or obligations of non-agency 

16 parties. 

17 “§805. Judicial review 

18 “(a) No determination, finding, action, or omission 

19 under tliis chapter shall be subject to judicial rertew. 

20 “(b) Notvdtlistanding subsection (a), a court may de- 

21 termine whether a Federal agency has completed the nec- 

22 essarv' requirements under this chapter for a nilc to take 

23 effect. 

24 “(e) The enactment of a joint resolution of approval 

25 under section 802 shall not be interjjreted to seive as a 
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1 grant or modification of statutory authority by Congress 

2 for tlie promulgation of a rule, shall not extinguish or af- 

3 feet any elaim, whether substantive or procedural, against 

4 any alleged defect in a rale, and shah not form part of 

5 the record before the court in any judicial proceeding con- 

6 corning a rale except for purposes of determining whether 

7 or not the rale is in effect. 

8 “§ 806. Exemption for monetary policy 

9 ‘‘Nothing in this chapter shall apply to rales that con- 

10 cerii monetaiy policy proposed or implemented b_y the 

1 1 Board of (lovernors of the Federal Keserae System or the 

12 Federal Open Market Committee. 

1 3 “§ 807. Effective date of certain rules 

14 ‘‘Notwithstanding section 801 — 

15 “(1) any rale that establishes, modifies, opens, 

16 closes, or conducts a rcgialatoiy program for a eorn- 

17 mercial, recreational, or subsistence acthity related 

18 to hunting, fishing, or camping; or 

19 “(2) any ride other than a major ride which an 

20 agency for good cause finds (and incoi'porates the 

21 finding and a brief statement of reasons therefore in 

22 the ndc issued) that notice and public procedure 

23 thereon are impracticable, unneeessa.rjr^ or contrary 

24 to the public interest. 


»HR 367 IH 



26 


21 

1 shall take effect at such time as the Federal agency pro- 

2 inulgating the iTile deterniiues.”. 

3 SEC. 4. BUDGETARY EFFECTS OF RULES SUBJECT TO SEC- 

4 TION 802 OF TITI.E 5, UNITED STATES CODE. 

5 Section 257(b)(2) of the Balanced Budget and Emer- 

6 gency Deficit Control Act of 1985 is amended by adding 

7 at the end the following new subparagraph: 

8 “(E) Budgetary effects of rules 

9 SUBJECT TO SECTION 802 OP TITLE 5, UNITED 

10 STATES CODE. — ^Aiw mles subject to the con- 

1 1 gressional approval procedure set forth in sec- 

12 tioii 802 of chapter 8 of title 5, United States 

13 Code, affecting budget authority, outlays, or re- 

14 ceipts shall be assumed to be effective unless it 

15 is not approved in accordance with such sec- 

16 tion.”. 

O 
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Mr. Bachus. At this time, I recognize the Ranking Member of 
the Subcommittee, Mr. Steve Cohen, for his opening argument. The 
gentleman from Tennessee is recognized. 

Mr. Cohen. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity. 

I do, though, have this weird feeling that I am somebody else 
today. I am Bill Murray, and it is February 2 again and again and 
again and again. This is the 18th time that this Subcommittee will 
have had hearings on this type of issue. It is the third time in the 
last 2 years that this Subcommittee has heard testimony on the 
REINS Act. It will be the 18th time that we have had hearings on 
the regulatory system. 

Last week I asked that the Subcommittee have limited, sub- 
stantive, and nuanced discussions about ways that we can help 
with regulations, and I look forward to working with the Chairman 
on that. He mentioned small community banks. I am a big fan of 
small community banks. I bank at a small community bank. I was, 
I think, the first person in the House and one of the leaders in the 
House to suggest that FDIC insurance limits should be raised to 
$250,000 to keep small community banks’ depositors from coming 
and taking the deposits out for fear of the catastrophes that we 
were experiencing at that time, and that happened. 

So I am a big supporter of small community banks, but I am not 
a big supporter of the REINS Act, which just makes no sense to 
me. Indeed, the bureaucrats are unelected, but they are knowledge- 
able, and they have expertise. And to take away from them and to 
put in the Congress on the second and fourth Thursdays only, if 
and when we are here, which is becoming less and less frequent, 
and give us a very limited time to have to approve or have a one- 
house veto, which is constitutionally suspect, regulations without 
expertise of the 435 of us, and we would have to approve, and the 
Senate would have to approve, and the president would have to ap- 
prove, or there would be no regulation. 

That is an impossible task, and it means the end of regulations. 
And while I understand that bureaucrats are unelected, they do 
have expertise and knowledge, which we do not have. 

So this is a repeat of previous scripts, and I would love to have 
a hearing just on community banks and what we can do to help 
them. I have opposed the REINS Act. I will continue to oppose it 
because it just doesn’t make sense, just like the sequestration is 
pretty much considered dumb by both sides. I think even Speaker 
Boehner said it is not a good way to do it. This is not a good way 
to do it. If there are regulations that are a problem, you deal with 
those regulations, but you don’t give the Congress a massive ability 
to interrupt the regulatory process. 

This is mostly aimed at Affordable Care and Dodd-Frank. We 
had passed a “jobs bill” last time, last Congress, and it will result, 
if the rules and regulations are done in an appropriate way, in a 
lot of consumers being bilked of their finances from unscrupulous 
people trying to finance their companies, and we have a history of 
trying to look out for consumers, and should, and that is what the 
SEC has done in the past and what we will continue to do, hope- 
fully, with rules and regulations. 
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I am not going to go into all the nuts and bolts of what this 
would require — both houses, the president, joint resolution within 
70 days, legislative days. It just makes no sense. I think Speaker 
Boehner used the word “silly” several times last week. When you 
go to the dictionary and you look up “silly,” it says “see REINS 
Act.” This is silly. 

This is also the type of legislation that I believe gives Congress 
a bad name. It is more political than it is substantive. It is not 
going to pass the Senate. And yet we could pass something to help 
community banks if we refined our subject matter, and I would like 
to see that happen. I hope we can. 

In calendar year 2010 alone, there were 94 major rules. This af- 
fects major rules, those over $100 million or so. There weren’t 
enough legislative days to consider all of this, and Congress has 
trouble getting it together. We did approve Neil Armstrong’s name 
on a space center last week, but to think we could go into these 
regulations and approve all of these with any sense of knowledge 
and certainty is dubious at best. 

So we will continue on with the hearing. It is unnecessary. Con- 
gress has many other ways to make the executive contour to what 
we would hope they would through the budget process, through 
oversight, and we have control and influence, and that is what we 
need. There needs to be a check and balance, and there needs to 
be a manageable system of implementing rules and regulations. 

Professor Levin, I am looking forward to his testimony, not that 
I am not looking forward to Mr. Gattuso’s and Professor Claeys’, 
but I know that Professor Levin is going to bring up the possible 
unconstitutionality of a one-house legislative veto. The Supreme 
Court held that to be unconstitutional. And Chief Justice Roberts, 
in discussing a law somewhat similar to this in 1983, said in a 
memorandum, “Such legislation would hobble agency rulemaking 
by requiring affirmative congressional assent to all major rules and 
would seem to impose excessive burdens on the regulatory agen- 
cies.” Chief Justice Roberts, who upheld the Affordable Care Act, 
is once again right. 

I yield back the balance of my time. 

Mr. Bachus. Thank you, Mr. Cohen. 

Mr. Cohen. If I can, Mr. Chairman, introduce Mr. Conyers’ 
statement without the need to cite the outstanding arguments 
made therein but only introduce it into the record. 

Mr. Bachus. Absolutely. 

Mr. Cohen. Thank you, sir. 

Mr. Bachus. The full Committee Ranking Member, Mr. John 
Conyers’ opening statement will be introduced into the record at 
this time. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, Ranking Member, Committee on 

the Judiciary, and Member, Subcommittee on Regulatory Reform, Com- 
mercial and Antitrust Law 

H.R. 367, the so-called REINS Act, is a thoroughly problematic bill. This measure 
is not only unnecessary and unworkable, but it could seriously jeopardize the health 
and safety of millions of Americans who rely on an effective regulatory system. And, 
it represents yet another partisan, shortsighted attack against regulations. 
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To begin with, H.R. 367 creates an unworkable process that will make it 
nearly impossible for new regulations to be enacted. The measure imposes 
unrealistic deadlines by which Congress must consider and pass exceedingly com- 
plex and technical regulations. 

Under H.R. 367, Congress would have only 70 legislative days within which to 
act after it receives a major rule. 

Now, let’s put this in some perspective. Over the past few years, the average num- 
ber of major rules promulgated each year is about 80. In 2010, for instance, 94 
major rules were issued. 

But keep in mind the following fact: there were just 116 legislative days in the 
House that year. 

Worse yet, the bill restricts the days on which these major rules may be consid- 
ered in the House, which, for 2012, was only 10 eligible days. 

Assuming there is just an average number of major rules. Congress would have 
to consider an average of 8 separate major rules on each of those days. 

Under H.R. 367, there is just no feasible way that Congress would have the time 
to consider all the major rules issued during the year. 

And, let’s not forget that Congress already has the tools to review both major and 
non-major rules on an individual under the Congressional Review Act of 1996. 

Under this Republican-driven initiative. Congress can disapprove a rule, a power 
that it has exercised previously. 

Another concern that I have with the bill is that it would at a minimum signifi- 
cantly delay rulemaking and even worse bring it to a halt. 

Major rules are often the product of an intensive, multi-year process, based on ex- 
tensive input received from the public and affected entities through a notice and 
comment period. 

Agencies often spend many months, if not years, to perfect theses rules based on 
feedback from these sources and their own expertise. 

Under the bill’s short-circuited process, however. Congress will not realistically be 
able to second-guess the merits of these rules. 

When in doubt and in response to aggressive lobbying, Congress would likely de- 
cide not to approve rules. As a result, the health and safety of Americans would be 
jeopardized if needed regulations are stalled. 

Not surprisingly, more than 70 consumer groups, environmental organizations 
and labor unions, among other organizations, strenuously opposed a nearly identical 
version of this measure that was considered in the last Congress. 

In support of a veto threat, this is one of the reasons cited in the Statement of 
Administration Policy issued in the last Congress against the bill’s predecessor. 

Specifically, the White House expressed concern that bill would “throw all major 
regulations into a months-long limbo, fostering uncertainty” which interferes with 
the effectiveness of the federal government’s ability to protect “public health, wel- 
fare, safety, and our environment.” 

Finally, H.R. 367 is yet another installment on the Majority’s anti-regulatory 
agenda. 

Let’s be honest. This bill is clearly intended to take regulatory power away from 
the agencies that have the requisite expertise, and give that power to Congress 
which is ill-equipped to make highly technical decisions. 

Just last week, the Subcommittee, in what was the 17th hearing on this subject 
matter, heard the well-worn, yet thoroughly false accusation that regulations kill 
jobs. 

As I noted at last week’s hearing, if we were really serious about creating jobs, 
then we should be focusing on those measures that will actually result in creating 
jobs. 

During the last Congress, President Obama, in his address to a joint session of 
Congress, presented his American Jobs Act, a comprehensive bill that would have: 

• cut payroll taxes for qualifying employers, 

• fund a work program to provide employment opportunities for low-income 
youths and adults; 

• fund various infrastructure construction projects, including the modernization 
of public schools; and 

• start a program to rehabilitate and refurbish hundreds of thousands of fore- 
closed homes and businesses. 

Unfortunately, Congress chose to ignore this worthy initiative. 
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As many of you know, I have a measure — H.R. 4277, the “Humphrey-Hawkins 
21st Century Full Employment and Training Act” — which aims to provide a job to 
any American who seeks work. 

My bill would create a funding mechanism to pay for job creation and training 
programs. 

These jobs would be located in the public sector, community not-for-profit organi- 
zations, and small businesses that provide community benefits. 

But, like the President’s proposal, my legislation did not receive any consideration 
during the last Congress. 

This is very unfortunate because both of these measures would have, in fact, cre- 
ated jobs and helped our Nation’s economic recovery. 

The American people deserve better. 


Mr. Backus. If you want to introduce your full opening state- 
ment, I know you didn’t take all your time, either. 

Mr. Cohen. I took enough time. Thank you. 

Mr. Backus. All right. 

At this time, if there are no further opening statements, without 
objection, other Members’ opening statements will be made a part 
of the record. 

[The prepared statement of Mr. Johnson follows:] 
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Congressman Henry C. “Hank” Johnson, Jr. 
RRCAL Subcommittee Hearing on the REINS Act 


STATEMENT 


This hearing purports to explore solutions to growing the economy, creating jobs, and increasing 
America’s competitiveness internationally. These are all worthy, laudable goals. But we cannot 
pretend that this politicized hearing is about economic growth or American prosperity given the 
Majority’s myopic view on regulations. 

The Majority pre-supposes that regulations have harmful effects, despite ample evidence from 
leading bipartisan and non-partisan reports that have found the opposite. The Majority continues 
to overlook the public benefits associated with regulation. .For instance, the 2008 Wall Street 
collapse stemmed from an avoidable lapse of financial regulation, costing trillions and collapsing 
the global economy. In many instances, the protections we receive from regulations outweigh 
the costs. 

Having failed to repeal Dodd-Frank, my colleagues on the other side of the aisle are now 
attempting to gut this bill and others like it to prevent their implementation. 

If the Majority was truly concerned with growing the economy, creating jobs, and protecting 
American competitiveness, we would have come together with a Grand Bargain of spending cuts 
to address the government’s long-tenn budget deficits and prevented sequestration long ago. 
Instead, the Republican leadership failure is affecting the livelihood of millions nationwide. Its 
impact on my home state of Georgia is of grave concern to me. 

Instead of assuming regulations are zero-sum, we must strike the proper balance between 
protecting the safety and health of all Americans and growing the economy and creating jobs. 

We currently have the power to do this under the Congressional Review Act, which authorizes 
Congress to disapprove an agency rule to which it objects. Likewise, the President has already 
issued an Executive Order for considering regulations that seeks to get rid of rules that are 
slowing economic recovery. 

Instead of striking a balance, the REINS Act would amend the Congressional Review Act and 
require congressional approval of major rules before they even take effect. By flipping this 
process so that Congress can simply void implementation by not acting on a major rule, the 
REINS Act falls astray of important balances struck by the Framers in the Constitution. The 
Constitution provides express procedures on legislation, including the presentment and 
bicameralism requirements. The Supreme Court has held that these procedures must be strictly 
observed. 

I look forward to hearing from our witnesses today on how we can develop a balanced approach 
to regulation while upholding the Constitution and preserving the careful balances that the 
Framers struck. We should not sacrifice so much — public safety, the vision of the Framers, and 
economic recovery — in the name of obstructing the Obama Administration and preserving 
corporate profits. 
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We have a very distinguished panel today, and I will first begin 
by introducing our witnesses. Each of our witness’ written state- 
ments will be entered into the record in its entirety. I ask that each 
witness summarize his or her testimony in 5 or 6 minutes. I am 
not going to be that stringent with the time, so don’t think you 
have to read fast. Particularly to a Southerner, if you will read a 
little slower, I can follow it better. To help you stay within or just 
to know what the time is, we will have lights in front of you. 

Now, if I can have the bios of the members? I think we have had 
twice when we hadn’t had those. 

Mr. James Gattuso is a research fellow in regulatory policy for 
the Roe Institute for Economic Policy Studies at the Heritage Foun- 
dation. Prior to joining Heritage, he was vice president for policy 
at the Competitive Enterprise Institute. In that position, he 
oversaw CEFs policy work and supervised the overall management 
of the organization. Before joining CEI in 1997, Mr. Gattuso had 
served since 1993 as vice president for policy development with 
Citizens for a Sound Economy, where he directed the research ac- 
tivities of that fine organization. From 1990 to 1993, he was deputy 
chief of the Office of Plans and Policy at the Federal Communica- 
tions Commission. 

We welcome you, Mr. Gattuso. 

Professor Eric Claeys is a professor at the George Mason Univer- 
sity School of Law. The professor has taught at the University of 
Chicago School of Law and St. Louis University School of Law. 
Prior to teaching. Professor Claeys practiced appellate and tort liti- 
gation at the law firm of Kirkland and Ellis. Professor Claeys 
clerked for the Honorable Chief Justice William Rehnquist and the 
Honorable Melvin Brunetti. Professor Claeys’ scholarship focuses 
on American property in constitutional law, and particularly on the 
influence of American natural law and natural rights theory on the 
law. He graduated from Princeton University and received his J.D. 
from the University of Southern California. 

Our third witness is Professor Ronald Levin, who is a legal schol- 
ar at the Washington University School of Law in St. Louis, who 
specializes in administrative law and regulation law issues. He is 
co-author of a casebook on administrative law and has published 
numerous articles and book chapters on administrative law topics. 
Mr. Levin previously served as Washington University Law 
School’s associate dean and is currently a public member of the Ad- 
ministrative Conference of the United States. Prior to joining the 
faculty at Washington University in 1979, Mr. Levin worked as an 
associate in the Washington, D.C. office of Sutherland Ashbill and 
Brennan. He clerked for Judge John C. Godbold of the U.S. Court 
of Appeals for the Fifth Circuit in Montgomery. He earned his J.D. 
degree from the University of Chicago and his B.A. magna cum 
laude from Yale University. 

This is an excellent panel that we have assembled. We will now 
proceed under the 5-minute rule with opening statements. 

So, Mr. Gattuso, you are recognized first. Then I am going to go 
to Professor Claeys, and then Professor Levin. 
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TESTIMONY OF JAMES L. GATTUSO, SENIOR RESEARCH FEL- 
LOW IN REGULATORY POLICY, THOMAS A. ROE INSTITUTE 

FOR ECONOMIC POLICY STUDIES, THE HERITAGE FOUNDA- 
TION 

Mr. Gattuso. Thank you. Mr. Chairman and Ranking Member 
Cohen, Members of the Subcommittee, thank you for having me 
here today. Over the past few weeks, all eyes have been focused on 
Federal spending in efforts to limit an out-of-control budget. Ob- 
scure policy terms like “sequestration” have become household 
words across the country. However, Federal spending is only part 
of the burden imposed on Americans by the Federal Government. 
Regulations impose hundreds of billions, or even trillions, of dollars 
in additional costs. These burdens not only increase consumer 
prices but keep enterprises from growing and jobs from being cre- 
ated. 

During the past 4 years, the regulatory burdens placed on the 
American people and the economy have grown at a breathtaking 
rate. During President Obama’s first 4 years in office, over 130 
major rules increasing regulatory burdens were issued, imposing 
some $70 billion in new annual costs according to preliminary esti- 
mates we have done at the Heritage Foundation, based on agency 
calculations of their own costs. 

I will note that these numbers exclude budgetary transfer costs. 
It excludes other rules that do not have a regulatory effect. This 
is a subset of just those rules that constrain private activity. So 
this is the core amount of regulation. 

By comparison, about 50 such rules worth $15 billion in new 
costs were imposed during George W. Bush’s term, and more regu- 
lation is on the way. According to the latest Unified Agenda of Fed- 
eral Regulations, 131 new major regulations are already in the 
pipeline. That compares to 90 in process when President Obama 
took office, and only 56 in the spring of 2001. 

However, while regulatory growth has accelerated under Presi- 
dent Obama, it did not start with his Administration. Each year for 
the past 30 years, according to the Office of Management and 
Budget, the burden of regulation imposed on Americans has in- 
creased. Not since 1982 have regulatory costs decreased. 

Not all regulations are unwarranted. No one is talking about 
eliminating airline safety rules or allowing contaminated meat to 
be freely distributed and sold. But there are volumes of rules not 
so well justified, ranging from the trivial — do we really need to 
paint an “F” at the front of the locomotive to tell which side is 
which — to the potentially catastrophic — should the Federal Com- 
munications Commission regulate the Internet. 

The constant increase in regulatory burdens is taking its toll on 
the economy at a time when the Nation can ill afford it. Firm ac- 
tion by Congress to rein in this growing red tape is needed. This 
should include requiring explicit approval of all new major rules by 
Congress as provided by the REINS Act, ensuring that burdens are 
not placed on Americans without the approval of their elected rep- 
resentatives. 

This would be a significant change in the way rules are issued. 
The effect, however, is to reinforce, not to upset, the constitutional 
balance. As a first matter, the change merely restores Congress’ 
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constitutional role of legislating, much of which has heen delegated 
to regulators in the past. As important, the change constrains Con- 
gress as much as it empowers it by making legislators more ac- 
countable for their actions. 

Now, despite claims by opponents and some supporters of 
REINS, this legislation is not inherently anti-regulatory. Instead, 
it simply ensures scrutiny by Congress of all proposed rules, all 
proposed major rules. It would apply just as much to agency deci- 
sions that reduce regulatory burdens as it would to those that in- 
crease such burdens. 

Some critics say that the task of reviewing so many rules would 
be too burdensome for Congress. But while costly, the number of 
major regulations issued each year is in the low dozens typically, 
hardly an unmanageable number. Of these, about half are budg- 
etary in nature, such as those setting Medicare reimbursement 
rates, and perhaps could be exempted from the REINS Act. 

In any case, it hardly makes sense to excuse Congress from the 
task of reviewing new rules because there are so many being im- 
posed on the private sector. If anything, that would indicate a 
greater need to monitor the regulatory activity. 

Some also argue that the REINS Act would displace regulators’ 
expert judgment with political decision-making. For example, one 
critic wrote that Congressional action under the REINS Act is 
“likely to be nakedly political, reflecting the raw political power of 
public interests,” while “agency actions are backed up with reason- 
able policy determinations.” 

Outside of political science textbooks, that is not how government 
works. Regulators have their own interests and agendas, and polit- 
ical considerations, shockingly, do influence the process. Spend an 
hour in front of almost any agency in Washington and watch the 
lobbyists flow in and out if you doubt that. 

Most regulatory decision-making requires more than scientific 
expertise. It involves value judgments as to what burdens will be 
placed on the American people, what those burdens are, what size 
they are, and for what benefit. Such decisions properly involve Con- 
gress. 

Now, while the REINS Act would provide an important start to- 
ward taming excessive regulations, other steps are needed as well; 
among these, imposing sunset dates for Federal regulations. The 
REINS Act is a forward-looking reform, ensuring scrutiny of newly 
proposed rules. To ensure that the existing rules are justified and 
effective, they should automatically expire after a period of, say, 10 
years if not explicitly reaffirmed by regulators through a notice of 
comment rulemaking. 

Secondly, we need to develop a congressional regulatory analysis 
capability. In order to exercise its duties under the REINS Act, 
Congress needs the capability to analyze proposed and existing 
rules independently, without reliance on the 0MB or other regu- 
latory agencies. This can be done through a new congressional Of- 
fice of Regulatory Analysis, modeled on the Congressional Budget 
Office, or alternatively through existing congressional institutions 
such as the CBO or the Government Accountability Office. 

Congressional approval of proposed new rules as provided in the 
REINS Act would be an important step toward holding regulators 
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in Congress accountable for regulations imposed in the private sec- 
tor. While it is no panacea for the increasing flood of regulations, 
it would be a powerful first step toward reform. Thank you. 

[The prepared statement of Mr. Gattuso follows:] 
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Mr. Chairman, Ranking member Cohen, members of the subcommittee: My name 
is James Gattuso. 1 am Senior Research Fellow in Regulatory Policy at The Heritage 
Foundation. Thank you for inviting me to be here today to discuss H R. 367, the 
Regulations from the Executive in Need of Scrutiny, or REINS, Act. The views I express 
in this testimony are my own and should not be construed as representing any official 
position of The Heritage Foundation. 

Over the past few weeks, all eyes have been focused on federal spending and 
efforts to limit an out-of-control budget. Obscure policy terms such as “sequestration” 
have become household words as Congress struggles with the issue. However, federal 
spending is only one part of the burden imposed on Americans by the federal 
government. Regulations impose hundreds of billions, or even trillions, of dollars in 
additional costs. These burdens not only increase the prices for consumers, but keep 
enterprises from growing and jobs from being created. 

During the past four years, the regulatory burdens placed on the American people 
and economy have grown at a breathtaking rate. During President Obama's first four 
years in office, over 130 major rules increasing regulatory burdens (roughly defined as 
those costing $100 million or more each year) were adopted by agencies, imposing some 
$70 billion in new annual costs according to preliminary calculations based on agency 
estimates. By comparison, about 50 such rules, with about $1 5 billion in new annual 
costs, were imposed during George W. Bush’s first term.' 

' Includes “major” niles reported in the Goveminent Accountability Offices’ Federal Rule Database, 
excluding nilcs widi only a budgetary effect or that otherwise do not restrict or impose a mandate on 
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These new rules have covered a wide range of activity. Financial regulations 
adopted under the Dodd-Frank law constituted close to a third of the rulemakings. The 
largest share of estimated costs, however, has come from the Environmental Protection 
Agency. New energy efficiency mandates on everything from microwave ovens to 
clothes dryers also upped the total. 

And more regulation is on the way. According to the latest Unified Agenda of 
Federal Regulations, 131 new major regulations are already in the pipeline. That 
compares to 90 in process when President Obama took office and only 56 in the spring of 
2011 .^ 


However, while regulatory growth has accelerated under President Obama, it did 
not start with his administration. Each year for the past 30 years, according to the Office 
of Management and Budget, the burden of regulation imposed on Americans and the U.S, 


private-sector activiri-. For a fuller explanation, see James L. Gattuso and Diane Katz, '‘Red Tape Rising: 
Obama-Era Regulation at the Tltree-Year Mark, Heritage Foundation Hackgroimder No. 2663, March 1 3, 
2012, http:/ /\^iv\v, heritag e.org/rescarch/re ports/2012/03/re d- Ptpe-rising-obama-cra-regu lation-a t -the-thre e - 
Year-niark- 

^ Office of Management and Budget, Office oflnformation and Regulalorv Affairs. “CurreiU Regulalorv 
Plan and the Unified Agenda of Rcgulatoiv^ and Dcrcgulatoi>' Actions, 

http://mvw rcgiiifo.gov/piiblic/do/cAgcndaMain . Notably, although 0MB is required by executiv e order to 
release two such “Unified Agendas” each year, no report was released in the spring of 2012, and the fall 
2012 agenda was not released until December. See Diane Katz, ''Obama's Regulator}^ Agenda Goes 
Undercover,” Heritage Foundation Fomidiy^ blog, August 31, 2012. 

htt p://b l og.heritagc-org/2012/08/ 31/obamas"regulator \~-agenda -g oes-und erc ov er/. Similarly, 0MB has 
failed to produce its statutorily required annual report on the costs and benefits of regulation since 2011. 
releasmg only a drafl report in earlv 2012. These Jailures have impeded llie abililv of policymakers and llie 
public to CN’alualc regulatory trends and pcrfonnancc. 
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economy has grown. Not since 1982 have total regulatory costs declined.^ Regulatory 
growth is not a short-term phenomenon confined to an outlier presidency. It is a long- 
term, persistent trend. 

Not all regulations are unwarranted, of course. Many rules are well-justified. No 
one is talking about eliminating airline safety rules or allowing contaminated meat to be 
freely sold. But there are volumes of rules not so well justified, ranging from the trivial 
(do we really need to require railroads to paint an “F” on locomotives to indicate the 
front?) to the potentially catastrophic (should the Federal Communications Commission 
regulate the Internet?). And the constant increase in regulatory burdens is taking its toll 
on the economy at a time when the nation can ill afford it. 

Firm action by Congress to rein in this growing red tape is needed. This should 
include requiring explicit approval of all new major rules by Congress, as provided by the 
REINS Act, ensuring that burdens are not placed on Americans without the approval of 
their elected representatives. 

Congress, of course, has always had the constitutional authority to control 
regulatory growth. All of the thousands of rules and regulations adopted each year are 
based on powers delegated to agencies by Congress itself These rules can always be 
revoked or modified by legislation passed by Congress. In addition, recognizing that 
institutional inertia can make it difficult to move legislation forward, the 1 996 

“ Office of Management and Budget, Office of Information and Regiilatoiy Affairs. “2009 Report to 
Congress on the Benefits and Costs of Federal Regulations a Unfunded Mandates on State, Local, and 
Tribal Entities,” p.32. 
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Congressional Review Act (CRA) established “fast track” procedures for blocking 
proposed rules, ensuring an up-or-down vote in the House and the Senate on “resolutions 
of disapproval.” 

The CRA, however, has been successfully used only once to stop a rule, and that 
was over a decade ago, when a Labor Department rule promulgated by the Clinton 
Administration was rejected shortly after George Bush was inaugurated as President. One 
problem is that a CRA resolution — like all other legislation — cannot be adopted unless 
agreed to by the President. But few Presidents are keen on rejecting the work of their own 
appointees. As a result, the CRA and congressional review of rulemaking have been 
toothless tigers. 

The REINS Act would finally give a real bite to regulatory review by, in effect, 
reversing the burden of proof Specifically, promulgation of major rules would be 
conditioned on approval by Congress. They would not be formally adopted until and 
unless a “resolution of approval” is adopted by Congress. As with the CRA’s “resolution 
of t/Aapproval,” this resolution would be subject to fast-track consideration. 

This is undeniably a significant change in the way rules are adopted. The effect, 
however, is to reinforce, not to upset, the constitutional balance of powers. As a first 
matter, the change merely restores Congress’s constitutional role of legislating, much of 
which has been delegated to regulators. As important, the change constrains Congress as 
much as it empowers it by making legislators more accountable for their actions. 
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Under present practice, Congress gets to take credit for enacting popular but 
vague legislation but then can plausibly deny responsibility for the costly regulations that 
result. Thus, for example, the FCC is charged with furthering the “public interest,” the 
EPA with regulating “pollutants,” and the new Consumer Financial Protection Agency 
with limiting “abusive” financial practices without a clear indication of what those terms 
mean. This allows Congress to stand on the sidelines, ready to take credit or to denounce 
the agencies’ actions, rather than take responsibility itself 

The result is power without accountability — a useful formula politically but an 
abysmal one for policymaking. The REINS Act would end this shell game. Congress 
would no longer be able to pass vague legislation and disclaim responsibility for agency 
rulemaking. 

Despite the claims by opponents — and some supporters — of REINS, the 
legislation is not inherently anti-regulatory. Instead, it simply ensures scrutiny by 
Congress of proposed rules. It would apply just as much to agency decisions that reduce 
regulatory burdens as it would to those that increase such burdens. 

This is not to say that equal numbers of pro-regulatory and deregulatory actions 
would be subject to scrutiny under the REINS Act. That is not because of any bias in the 
legislation, but rather is simply because agencies act to increase regulation far more often 
than they act to reduce it. In Republican as well as Democratic presidencies, decreases in 
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regulation have been far outnumbered by increases.'* Under President Obama, they have 
almost disappeared entirely (at least among major rules). The unavoidable fact is that we 
are facing a flood of new regulation, not a flood of deregulation. Reviews under the 
REINS Act would only reflect that fact. 

Some critics say that the task of reviewing so many rules would be too 
burdensome for Congress and would simply “gum up” the regulatory works.' But, while 
costly, the number of major regulations issued each year is in the low dozens — hardly an 
unmanageable number. Of these, about half are budgetary in nature, such as those setting 
Medicare reimbursement rates, and perhaps could be exempted from REINS review. In 
any case, it hardly makes sense to excuse Congress from the task of reviewing new rules 
because too many are being produced. If anything, that would indicate a greater need to 
monitor regulatory activity. 

Critics also argue that the REINS Act would displace regulators’ “expert” 
judgment with political decision-making. For example, Steven Shapiro of the Center for 
Progressive Reform writes that Congressional action “is likely to be nakedly political, 
reflecting the raw political power of special interests,” while agency actions “are backed 
up with reasonable policy detenninations.”^ 


^ See, i.c., James L. Gattuso, “Reining in the Rcgnlatois; How Docs President Bush Measure Up?” Heritage 
Foundahon Backgrounder No. 1801, September 28, 2004, 

httpV Avww.herita ge.org, 'researcli/reporls.'’20()4./09./'reining-in-the-regiilntors-how-does-presideiit-bush- 
measure-tip. 

' Sidney Shapiro, “The REINS Act: The Latest Consert'ative Effort to Gum Up the Regidatory Works.” 
Center for Progressive Reform blog, January' 14, 201 1, 

hUp:/Avwvv.cprblog.or£/CPRB!qg,.eim',’idBlo£=:84F5CF0B-E804-F8Dl-71977864.S6C,SDC4F. 

^ Ibid. 
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But, outside of political science textbooks, that’s not how government works. 
Regulators have their own interested agendas. And political considerations, shockingly, 
do influence the process. Spend an hour in front of most any agency and watch the 
lobbyists flow in and out if you doubt that. 

Moreover, most regulatory decision-making requires more than scientific 
expertise. It involves value judgments as to what burdens will be placed on the American 
people for what benefit. Such decisions properly involve Congress. 

Congress and agency “experts” will not always agree. Since Members of 
Congress must regularly face the voters, they will have a different perspective from 
appointed regulators. But that’s not a bug in the system; it’s a feature. Simply put, no rule 
should be adopted if the American people, as represented by Congress, don’t agree it is 
necessary.’ 

While the REIN S Act would provide an important start toward taming excessive 
regulation, it is no silver bullet. Other refomis that complement the changes made by 
REINS are also needed. Among them: 


Importantly, congressional review under the REINS Act would be in addition to, not instead of. review by 
the exeattive branch and by the courts. In fact, the legislation explicitly provides that "Itlhe enactment of a 
resolution of approval does not seno as a grant or modification of statutory authoritv' by Congress for tlie 
promulgation of a rale, does not extingttish or affect any claim, whether substantive or procedural, against 
any alleged defect in a rale, and shall not form part of the record before the court in any judicial proceeding 
concerning a rule” Sec. 80.S(c). In oilier words, approval of a rale by Congress under the REINS Act does 
not provide a free pass for regulators. 
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1 . Imposing sunset dates for federal regulations . The REIN S Act is a forward- 
looking reform, ensuring scrutiny of newly proposed rules. Action is also needed 
to address the existing stock of regulations already on the books. To ensure that 
these existing rules are justified and effective, they should automatically expire 
after a set period — perhaps 10 years — if not explicitly reaffirmed by regulators 
through a notice and comment rulemaking. As with any such regulatory decision, 
this reaffirmation would be subject to congressional review under the REINS Act. 

2. Developing a congressional regulatory analysis capability . In order to exercise its 
duties under the REINS Act responsibly. Congress needs the capability to analyze 
proposed and existing rules independently without reliance on 0MB or the 
regulatory agencies. This could be done through a new Congressional Office of 
Regulatory Analysis modeled on the Congressional Budget Office or, 
alternatively, through existing Congressional institutions such as CBO or the 
Government Accountability Office. Such a capability would also help Congress 
better evaluate the regulatory consequences of the legislation it enacts. 

Congressional approval of proposed new rules as provided in the proposed REINS Act 
would be an important step toward holding both regulators and Congress accountable for 
the regulations imposed on the private sector. While it is no panacea for the increasing 
flood of new regulations, it would be a powerful first step toward reform. 
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Mr. Bachus. Thank you, Mr. Gattuso. 

Professor Claeys? 

TESTIMONY OF ERIC R. CLAEYS, PROFESSOR OF LAW, 
GEORGE MASON UNIVERSITY 

Mr. Claeys. Chairman Bachus, Ranking Member Cohen, Vice 
Chairman Farenthold, and Members of the Subcommittee, thank 
you very much for inviting me to testify. I am honored by the op- 
portunity. With special respect to Ranking Member Cohen, I testi- 
fied on this issue 2 years ago. So I, too, feel like it is Groundhog 
Day and sympathize with you. 

If I may, I would like to state orally four main points from my 
written testimony. First, Congress has constitutional authority to 
enact the REINS Act. Usually, Congress has extremely broad dis- 
cretion to decide how to structure the executive administration of 
law. It may, and often does, write primary rules of conduct without 
the help of agencies and statutes. Congress can strip all executive 
agencies that currently promulgate rules of their rulemaking pow- 
ers and convert those agencies into advisory committees for this 
Senate and this House’s authorizing committees. 

The power to promulgate legislative rules becomes an executive 
power if, to the extent that, and under whatever constitutionally 
proper conditions Congress establishes using the necessary and 
proper clause. Under that clause. Congress may reasonably find it 
necessary and proper to recalibrate agency rulemaking powers to 
make agencies seek pre-approval from Congress for major rules be- 
fore they take on the force of law. 

Second, the REINS Act is consistent with the holding of INS v. 
Chadha. Under Chadha, when a congress charges executive agen- 
cies to administer acts of Congress, it may not reserve the power 
to second-guess agencies’ administrations of the law using so-called 
legislative vetoes. In response to such a legislative veto, Chadha 
holds, “To accomplish what has been attempted by one house of 
Congress in this case,” that means a legislative veto, “requires con- 
formity with the express procedures of the Constitution’s prescrip- 
tion for legislative action, passage by a majority of both houses, 
and presentment to the president,” 462 U.S. at 958. 

This holding doesn’t say the Congress may never inject itself into 
the executive’s administration of the law. Rather, it says if Con- 
gress chooses to inject itself into the executive’s administration of 
the law, it may only do so by a legislative process respecting Article 
1, Section 7’s requirements of bicameralism and presentment. 
Under the REINS Act, joint resolutions of approval must be passed 
in both houses. By long-standing practice, it is assumed that such 
resolutions will be presented to the president. In Chadha’s words, 
that process is “in conformity with the express procedures” of Arti- 
cle 1, Section 7. 

I would like to move from my testimony about the constitutional 
issues to my testimony about the merits. So, third. Congress may 
reasonably conclude that the REINS Act is a necessary and proper 
means to protect the rights of U.S. citizens more effectively than 
current Federal administrative law does. Congress is expected to 
use its constitutional powers to, in the preamble of the Constitu- 
tion, secure the blessings of liberty to ourselves and our posterity; 
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and, in the Declaration of Independence, to secure certain 
unalienable rights, among which are life, liberty, and the pursuit 
of happiness. 

Like statutes, if well crafted, legislative rules can secure rights — 
health, safety, the capacity to buy goods and services free from de- 
ception or misinformation, and so on. Also like statutes, however, 
when poorly crafted, legislative rules can threaten rights. More 
than 20 years ago now, I was honored to work for Congressman 
Ron Packard, Oceanside, California. Back then, the U.S. Army 
Corps of Engineers was promulgating wetlands regulations that, in 
his opinion and mine, unduly threatened property rights. Poorly 
crafted airport inspection regulations can threaten the privacy of 
U.S. citizens to be free from unreasonable searches and seizures. 
Poorly crafted health insurance regulations can coerce American 
citizens and American businesses to use their own salary or com- 
pany accounts to cross-subsidize conduct that violates their reli- 
gious consciences. 

At least for rules being scored as major rules. Members of Con- 
gress owe it to their constituents to consider carefully whether 
those rules advance their intended goals, with due respect for those 
constituents’ unalienable rights. 

Last, some critics of the REINS Act believe that if the REINS 
Act is enacted, the REINS Act’s joint resolution process will inject 
politics and special-interest groups into policymaking by apolitical 
regulatory agencies. With respect, in many cases I believe this view 
has things backwards. Now more than ever, the president closely 
supervises agency policymaking and injects a great deal of politics 
into it. 

At least as important, over the last 20 to 40 years legislators and 
policymakers have learned the theory of capture, and scholars have 
learned of the theory of public choice, and these capture and public 
choice theories teach us that special interests quite often exert 
much more influence in a regime where there is legislation and ad- 
ministration than in a regime where Congress were to do most of 
the legislating itself 

I cite examples in my testimony involving flame retardant fur- 
niture regulation, benzene regulation, and a few others cases. 
There are many causes and mechanisms for special-interest group 
influence, and the REINS Act barely scratches the surface. But if 
you are concerned about special-interest influence, the REINS Act 
performs a crucial function. The joint resolution process forces pub- 
lic policy and special-interest politics back into the floors of Con- 
gress, and Congress must take accountability for the hard trade- 
offs between the two. 

And since the Chairman gave a little bit of grace, I am just going 
to use one case example. So there is an ongoing rulemaking right 
now in the Consumer Product Safety Commission about flame re- 
tardant furniture. In this, fire marshals petition for a rule, but the 
fire marshals were funded by tobacco companies. The furniture 
companies used health and safety studies to suggest that the 
chemicals to be used to protect the furniture to make them inflam- 
mable might be carcinogenic or threatening to the environment. 
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I humbly submit that, first, it would be good for Congress to de- 
bate and to consider the scientific issues because the science here 
is so tentative that it becomes inescapably political. 

Second, there is a huge moral hazard issue that needs to be con- 
sidered here, and I don’t think the science is capable of considering 
it. In the backdrop, what drives the fires that are set by furniture 
when people fall asleep while holding cigarettes, and Members of 
Congress I think are at least as competent as scientists to decide 
whether the law would promote irresponsibility by letting people 
have a couch that protected them from the fact that they fell asleep 
with a cigarette in their bedroom or on their couch. 

Last, if there is special-interest politics, it would be healthy for 
the political process and the administrative process for debates 
about whether the safety arguments here are motivated by tobacco 
companies, and whether the health and environment arguments 
here are motivated by furniture manufacturers. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Mr. Claeys follows:] 
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Chairman Bachus, Ranking Member Cohen, Vice Chainnan Farenthold, and members of 
the Subcommittee, thank you very much for inviting me to testify. I am honored that the 
members of the House Judiciary Committee on Regulation Reform, Commercial and Antitrust 
Law have invited me to testify a second time' on the Regulations in Need of Scrutiny (“REINS”) 
Act, filed as H R. 367 in this Congress. 

I have been asked to testify on three topics: the REINS Act’s constitutionality; how 
several leading policy arguments interrelate with the constitutional case for the Act; and three 
common objections to the Act. 

I. The Constitutionality of the REINS Act 

Under the REINS Act, before any legislative rule takes effect, the executive agency 
promulgating the rule must submit to both Houses of Congress and the Comptroller General a 
copy of the rule, a general statement restating the rule, and a classification designating the rule as 
major or nonmajor. (H.R. 367, sec. 3, proposing new 5 U.S.C. § 801(a)(1)(A).) (“Rules” are 
defined under the Administrative Procedure Act, 5 U.S.C. § 55 1(4), and one is deemed “major” 
if the Administrator of the Office of Information and Regulatory Affairs of the Office of 
Management and Budget (“OIRA”) finds that it is likely to result in $100 million or more annual 
effect on the U.S. economy, a major increase in costs or prices for various designated groups, or 
significant adverse effects on competition, employment, investment, productivity, or innovation. 
See id., proposing new 5 U.S.C. § 804.) Subject to limitations and exceptions enumerated in the 
Act, a major rule may not take effect unless both Houses of Congress enact and the President 
signs (or, if after a presidential veto, both Houses enact by two-thirds supramajorities) a joint 
resolution approving of the rule. (See id., proposing new 5 U.S.C. §§ 801(b)(1), 802.) To 
minimize the possibility that ajoint resolution is never considered, the Act aiuends both House’s 
internal rules to privilege joint resolutions for expedited consideration and votes. (See jd, 
proposing new 5 U.S.C. § 802(c)-(e).) 

The REINS Act is a constitutional exercise of Congress’s legislative powers under the 
Necessary and Proper Clause. (See U.S. Const, art. I, § 18.) The Constitution entrusts all federal 
legislative powers to Congress. (See U.S. Const, art. I, § 1 .) In many different fields of 
regulation and policymaking, Congress has enacted legislation enabling executive agencies to 
promulgate rules. Every time that Congress enables an agency to promulgate rules, it makes a 
judgment that the rulemaking power is a necessary and proper complement to the agency’s 
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responsibility to effectuate policies enacted by Congress in furtherance of Congress’s 
enumerated powers. When an enabling act empowers an agency to make rules, the agency 
(acting as the President’s delegate as specified by Congress) then has executive powers to make 
rules. Yet (except for extreme situations implicating the President’s inherent executive powers) 
the agency has no power to execute until Congress enacts a law and a legislative policy for it to 
execute.^ Ordinarily, then, an agency’s executive powers to make rules are entirely contingent 
on Congress’s creating and structuring those powers by prior legislation. Congress may create 
subject-specific structures for rulemaldng (most often, in the statutes enabling rulemaking in 
agency organic statutes), or general constraints on rulemaking (for example, the Administrative 
Procedure Act, 5 U.S.C. § 551 et seq. . and the Congressional Review Act, 5 U.S.C. § 801 et 
seep). These structures and constraints embody Congress’s judgments about what processes and 
procedures are necessary and proper to make rulemaking effective and consistent with other 
important priorities. 

The REINS Act adds another general constraint on the process by which agencies may 
make rules: Major rules are legislatively deemed not to be necessary and proper supplements to 
agencies’ primary responsibilities to implement Congress’s legislative priorities, unless and until 
Congress enacts a joint resolution of approval for a given major rule. Since the Necessary and 
Proper Clause gives Congress the power to authorize rulemaking, it also authorizes Congress to 
impose a new precondition like the RETNS Act on major rulemakings. 

Last Congress, it was suggested that the RETNS Act creates two constitutional problems:^ 
The Act may violate the Constitution’s bicameralism and presentment provisions as construed in 
INS V. Chadha (1982),'* and it may encroach on the President’s core executive functions, as 
delineated in Morrison v. Olson 1 1988'!.^ Neither argument has merit. Chadha declares it 
unconstitutional for Congress to use so-called “legislative vetos’’ (resolutions of opposition by a 
committee of Congress, or by one or both Houses of Congress) to stop executive actions from 
taking legal effect. Such so-called “legislative vetos’’ are not constitutionally proper if they alter 
the rights the parties would have had after executive action. If Congress tries to alter parties’ 
relations, the Court reasoned, its attempt is unconstitutional unless it comes in the form of a “a 
statute duly enacted pursuant to Art. T, §§ 1 , 7.’’*’ The RETNS Act’ s preapproval process, 
however, satisfies this test for “duly enacted’’ congressional legislation. By definition, a “joint” 
resolution must be passed bicamerally, and by longstanding practice both Houses of Congress 
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construe “joint resolutions” to require presentment except when the resolution recommends a 
constitutional amendment.^ 

Morrison suggested that an act of Congress is unconstitutional if it encroaches on the 
President’s core executive powers under U S. Const, art. IT, § 1 .* An act of Congress is not a 
proper means for implementing legislative policy if it disrupts the Constitution’s assignment of 
core executive functions to the President. In all foreseeable applications in practice, however, 
the REINS Act does not create a threat of such encroachment. Neither the President nor 
executive agencies have inherent powers under the Constitution to promulgate legislative rules 
over subjects of domestic regulation; they have whatever rulemaking powers they have pursuant 
to acts of Congress and subject to limitations set by Congress. 

To see why, imagine that, in response to demands by shareholders, a company’s board of 
directors validly revises the company ’ s articles of incorporation. Before the revisions, the 
company’s management could purchase assets in its discretion; after the revisions, the 
management may not purchase assets worth more than $10 million unless it first proposes the 
purchase to the board of directors and the board approves the proposal. In an extremely abstract 
sense, the management loses “executive power.” Before the revisions, the management had 
broad discretion to purchase assets; afterward, the management’s discretion is limited for 
purchases over $10 million. Legally, however, the management loses no power it ever really 
had. The management is a creature of the articles of incorporation, it is obligated to stay within 
the limits of the articles, and it is obligated to follow directives and policies given it by the board 
of directors acting on behalf of the shareholders. 

When they promulgate legislative rules, executive agencies stand in the same relation to 
Congress (and voters) as a company’s management does to its board of directors (and 
shareholders). “It is axiomatic that an administrative agency’s power to promulgate legislative 
regulation is limited to the authority delegated by Congress.”'^ Rulemakings constitute 
“executive power” in that agencies promulgate rules to execute their statutory mandates. But 
agencies have no power to execute until Congress uses its powers to set a policy and authorize 
means by which that policy may be executed. So neither the President nor executive agencies 
are deprived of independent powers when Congress revises or imposes new limits on the means 
by which agencies promulgate rules. Rather, Congress is using its plenary legislative 
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discretion over rulemaking to specify in what circumstances executive agencies have power to 
execute. 

In short, the REINS Act constitutes a legitimate exercise by Congress of its legislative 
powers under the Necessary and Proper Clause, and the constitutional objections lodged against 
the Act last Congress lack merit. 

n. Why the REINS Act is Necessary and Proper Today 

There are many reasons why Congress may in its discretion decide that it is no longer 
necessary or proper for major rules to take legal effect without congressional preapproval. I will 
not recount these reasons exhaustively, primarily because the House Judiciary Committee listed 
many of them last Congress." To give a sense how the Act’s merits relate to its constitutional 
authority, however, let me recount four representative reasons. 

The first reason is economic growth. For the last five years, the annual increase in gross 
domestic product has been minus 0.3% (for 2008), minus 3.1% (for 2009), 2.4% (for 2010), 

1.8% (for 2011), and 2.2%o (for 2012)." These growth rates are extremely weak; by one report, 
the growth rates are so tepid that it will take at least 10 years to return to pre-2008 levels of 
employment." It is possible that the costs of complying with existing regulations are impeding 
economic growth. By one account, the costs of complying with existing regulations in 2008 
were estimated to be $1.75 trillion (on a gross domestic product of $14.3 trillion).''' Using data 
available from OIRA, a witness before this subcommittee testified last week that over the last 
four years the total regulatory cost burden on U.S. economic actors has increased $520 billion.*' 
Given the tepid state of the economy, members of this House may reasonably conclude. 
Congress should stop the federal government from constricting economic activity any further. 
Members may reasonably conclude that major rules are not necessary unless members of 
Congress decide for themselves that the benefits claimed for such rules really outweigh their 
possible tendencies to retard economic growth. 

A second reason is that legislative rules can jeopardize individual liberty. Congress is 
expected to use its constitutional powers to “secure the Blessings of Liberty to ourselves and our 
Posterity” (see U.S. Const, preamble), and “to secure” “certain unalienable Rights . . . among 
[which] are Life, Liberty and the pursuit of Happiness” (U.S. Dec. of Indep., H 2). Like statutes, 
if well crafted, legislative rules can secure rights — health, safety, the liberty to compete in a 
lawful trade, the capacity to purchase goods and services free from deception, and so on. Also 
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like statutory laws, however, when poorly crafted, legislative rules can also threaten rights. 
Poorly-crafted wetlands regulations can threaten property rights. Poorly-crafted food or drug 
labeling regulations can threaten free speech. Poorly-crafted commodity targets can undermine 
fanners’ liberties to compete in markets for the crops they produce. Poorly-crafted airport 
inspection regulations can threaten the privacy of U.S. citizens to be free from unreasonable 
searches and seizures. Poorly-crafted health-insurance regulations can coerce insured Americans 
to cross-subsidize conduct contrary to their religious consciences. Poorly-crafted user fees take 
property, by unnecessarily diminishing the wealth of people who pay the user fees. It would not 
be unreasonable for members of Congress to insist that, at least for rules scored as being major 
rules, it would be advisable for members of Congress to consider carefully the rules’ intended 
goals and their likely effects on the rights of regulated parties. The REINS Act embodies a 
legislative judgment that it is neither necessary nor proper for executive agencies to put major 
rules in effect without Congress’s debating and taking ownership of the determinations those 
rules make about individual rights and the public welfare. 

The third reason relates to the fact that enabling statutes usually remain in effect far 
longer than the legislative coalitions that first enact them. Many statutes enabling rulemaking 
were enacted during the New Deal, and many more were enacted during the 1960s and 1970s. 
The former statutes are now 70 or 80 years old, and the latter are now 40 or 50 years old. When 
an enabling act gets this old, it becomes possible and even likely that the agency may use 
rulemaking to implement policies extremely remote from those anticipated by the legislative 
coalition that originally enacted the enabling act. This possibility is stoking current controversies 
over efforts by the Environmental Protection Agency (“EPA”) to regulate greenhouse gases. The 
main provisions of the Clean Air Act were enacted in 1970, 1977, and 1990, and the EPA now 
reads those provisions at least to permit it and perhaps to require it to make rules on greenhouse 
gases. However, in the course of regulating greenhouse gases, some argue, “the EPA has taken it 
upon itself to amend the Clean Air Act’s numerical emission thresholds that trigger stationary 
source permitting requirements so as to ensure a ‘common sense’ approach to emissions control 
that Congress never conceived, let alone adopted”'*’ In other words, it is possible that the EPA 
is trying to regulate greenhouse gases with a statutory mandate that fits greenhouse gases 
extremely poorly, because the mandate is outdated and focused on different immediate problems. 
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The last factor is the increasing polarization of American politics. By many different 
metrics, American politics are more divisive and polarized than they were when many 
rulemaking powers were originally granted. At mid-twentieth century, a leading academic 
political-science committee studying political parties believed there was no significant 
ideological division between the parties. By contrast, the 11 1”‘ Congress has been described as 
the most ideologically polarized in modern history, because the most conservative Democrat in it 
voted more liberally than the most liberal Republican. In 1984, 41 percent of American voters 
described themselves as centrists or near-centrists, while only 10 percent described themselves as 
being extremely liberal or conservative; by 2004, only 28 percent described themselves as being 
at the center, while 23 percent described themselves as extremely liberal or conservative.*’ 

Given these deeper divisions and polarization, rulemaking is likely to be more 
controversial now than it was mid-twentieth century. During the 1 10* Congress, a Republican 
President could use rulemaking powers to set policies contrary to a Democratic Congress elected 
in opposition to his policies. In the 1 12* Congress, after a Republican House was elected in 
opposition to President Obama’s agenda. President Obama campaigned saying, “we can’t wait 
for an increasingly dysfunctional Congress to do its job. Where they won't act, I will.’’** For 
example, the House of Representatives passed a cap-and-trade environmental bill in the 1 1 1th 
Congress, but the debate provoked opposition substantial enough that the Senate Majority Leader 
dropped the bill and let it die.*’ Politically, it is reasonable to construe that fact and the results of 
the November 2010 election as a signal that the public is strongly opposed for the time being to 
further environmental energy restrictions as too expensive and anti -growth. Nevertheless, in 
December 201 0, the EPA initiated rulemaking proceedings for greenhouse gases.™ 

The old-enabling-statute problem and the polarization problem both make rulemaldng 
seem less legitimate than it may have seemed 40 or 50 years ago. American government may 
fairly be judged by how solidly its institutions “deriv[e] their just powers from the consent of the 
governed.” (U.S. Deck of Indep., 112.) In some circumstances, agencies may and do promulgate 
rules to complete intentions sought by a legislative majority and expressed in enabling 
legislation. As the greenhouse-gas example suggests, however, it is possible that agencies may 
use rulemaking powers to impose new policies onto problems not remotely on the minds of the 
members of the political coalition that originally conferred rulemaking powers on the agency. In 
such circumstances, agency rulemaking may cease to relate significantly to the consent of the 
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electorate. It is also possible for a President and administration of one party to use rulemaking 
powers in defiance of electoral opposition, even when that opposing party wins a referendum 
election on an issue under rulemaking. In such a circumstance, administrative rulemaking may 
be used to defy, circumvent, wait out, or grind down the will of the electorate. 

To prevent such mismatches between rulemaking and popular opinion in important 
policy disputes, members of the House may reasonably conclude that agencies should be denied 
the power to make enforceable major rules unless and until Congress considers and embraces the 
policy arguments supporting the proposed rule. The House will act well within its constitutional 
discretion if, on this basis, it decides that major rules are no longer necessary and proper without 
prior congressional approval. 

111. The Inadequacy of Several Likely Objections to the REINS Act 
Opponents of the REINS Act may make three objections against it: Congress lacks the 
requisite expertise or scientific background to consider the technical issues raised by many rules; 
Congress is too politicized to consider the merits of these technical issues dispassionately; and 
the REINS Act would force Congress to spend too much of its legislative calendar considering 
joint resolutions of approval. None of these arguments have merit. 

A. Agencies Sometimes Lack Enough Evidence to Justify Their Pretensions of Expertise 
In administrative practice, there are good reasons for suspecting that rules are often 
proposed with far less science or expertise than REINS Act opponents claim. Consider a 
benzene rule litigated in the 1970s. Benzene is used in motor fuels, solvents, detergents, and 
other organic chemicals, and it is also a by-product from refining petroleum. It is lethal when 
inhaled at extremely high concentrations (20,000 parts per million (ppm)), and it may cause 
nausea, leukemia, or blood disease at lower concentrations (above 25 ppm) above ordinary 
background levels (0.5 ppm or lower). The U.S. Occupational Safety and Health Administration 
(“OSHA”) promulgated a legislative rule barring benzene at levels of 1 ppm or higher in the late 
1970s. The rule was litigated up to the U.S. Supreme Court, and the opinions written by the 
various Justices generated important legal precedents about the constitutional non-delegation 
doctrine and statutory construction of agency enabling statutes.^' Here, however, I focus not on 
the legal ramifications of the Supreme Court’s decision but on the underlying benzene rule, 
which illustrates problems common in rulemaking. 
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When OSHA promulgated the 1 ppm benzene rule, it had available the following 
statistical evidence: In Turkey, twice as many shoe workers (13/100,000 instead of 6/100,000) 
contracted leukemia when exposed to benzene vapors between 150 and 650 ppm in badly 
ventilated conditions. In Italy, workers who made glue or ink contracted leukemia at abnormally 
high rates when exposed for long periods of time to solvents with benzene in concentrations 
between 200-500 ppm. Persistent exposures above 25 ppm were correlated with blood 
deficiencies and a fatal form of anemia. Other carcinogens had triggered leukemia in mice or 
rats exposed to the compounds at 1 ppm; it was suspected that benzene also triggered leukemia at 
the same levels, but previous mice and rat tests had neither confirmed nor refuted those 
suspicions. 

These studies provide an extremely thin factual record on which to justify a 1 ppm 
limitation on benzene in workplaces. Yet these studies constituted the best information 
available. If these were all the studies available, however, it is not a little pretentious to assert 
that members of Congress were somehow disqualified from, and only health-and-safety 
workplace experts were qualified to, make legislative findings about whether benzene needed to 
be regulated. First, if the available data can identify medical dangers to humans from benzene 
exposure between 25 and 500 ppm, but not at 1 ppm, how should regulators extrapolate from the 
data they have to gauge the medical risks of benzene at 1 ppm? Different chemicals pose 
different risks or benefits to people at different levels, and regulators must make extremely 
tentative and subjective forecasts to fill in the parts of a risk/exposure curve for which they do 
not have concrete data. Medical expertise can help make these forecasts, but such forecasts 
have barely any more epistemological certainty than a legislative judgment. Second, assuming a 
regulator extrapolates the risWexposure curve, how feasible is it technologically for the industry 
to reduce benzene below different exposure levels? And third, assuming regulators can settle 
these two questions, how should the extrapolated health benefits from reducing benzene be 
traded off against the economic costs of doing so? The second and third considerations are not 
scientific; they are transparently political. Yet even the first consideration is political. Scientific 
method and experience may rule out some risk/exposure extrapolations, but they cannot settle on 
only one acceptable curve. If health-and-safety workplace experts have discretion to decide 
which of several plausible curves best extrapolates the risk of benzene exposure at 1 ppm, they 
have yet another political choice. 
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Some major rules may be supported by copious and clear evidence. Given the country’s 
decades of experience with rulemakings, however, members of this Congress may reasonably 
conclude that the benzene rulemaking is not just an aberrational case but is instead an illustration 
of common problems. Many contemporary rulemakings raise similar questions — about how to 
project, from incomplete epidemiological evidence and tests, whether trace doses of substances 
threaten health, safety, or the environment, and if so, how severely at different levels. 
Contemporary greenhouse gases regulatory disputes raise difficult questions how to interpret 
scant empirical information about global warming. Drug labeling disputes raise difficult 
questions about how closely doctors and patients read warnings and directions on labels. Many 
rulemakings on economic disputes require regulators to forecast how new technologies may 
change regulated markets. 

Given these and other similar problems. Congress may reasonably conclude that, in at 
least a significant number of rulemakings, agencies are making judgments with information so 
scant that the Judgments are not really “scientific” or “expert-based” and are instead political. 

For economically consequential legislative rules, Congress may proceed to conclude that it is no 
longer necessary and proper that federal agencies make controversial political trade-offs without 
further review and approval by Congress. 

B. Sometimes Agency Rulemakings Are at Least As Politicized As the Legislative Process 

It is also far too late in the day for anyone to assert that congressional review of 
rulemakings will politicize rulemakings that would otherwise be apolitical. Now that the country 
has had several decades of experience with rulemaking, both policy makers and scholars have 
become quite familiar with the ways in which special interests can pressure the administrative 
process as effectively as they pressure the legislative process. The businesses, unions, and 
individuals regulated by agencies have just as much incentive to pressure or set the agendas of 
executive agencies as they do for the agenda of Congress. Among policy makers, this possibility 
is often called “capture.” Among scholars of economics and political science, the study of 
special-interest-group influence has given rise to “public choice theory,” or the “theory of 
economic regulation.”^^ 

The benzene rulemaking discussed in the last section illustrates this problem as well. 
Congress did not legislate a specific standard for benzene; instead, it instructed OSHA to set, for 
all chemicals, workplace-safety standards that would “most adequately assure, to the extent 


10 



57 


feasible, on the basis of the best available evidence, that no employee will suffer material 
impairment of health.”^'* OSHA determined that somewhere between 1 . 1 and 1 .4 million 
workers were exposed to heightened levels of benzene. When litigated, however, OSHA’s rule 
specifically refrained from protecting the workplaces of 795,000 of those workers — gas station 
attendants.^' Notwithstanding its claimed expertise, OSHA promulgated a rule that was 
arbitrary. If the epidemiological evidence suggests that benzene should be controlled in the 
workplace, it is arbitrary to exclude more than half the affected workers. Somehow, it seems, 
gas-station owners succeeded in pressuring OSHA to exempt their stations. Congressional 
preapproval could have prevented such an arbitrary exemption; it would have been difficult for 
members of Congress to justify the arbitrariness of the gas-station exemption in public debate. 

In addition, experience with rulemaking has also taught that administrative processes can 
suffer from problems more extreme than the corresponding problems of the legislative process. 
Economist Bruce Yandle describes “a theory of regulation [he] call[s] ‘bootleggers and 
Baptists.’” When Congress tries to insulate an administrative process from ordinary legislative 
politics, quite often two groups end up exerting undue influence on the process. One group 
(Baptists) are idealists. They dislike the legislative process precisely because it forces policy 
makers to sacrifice abstract ideals to the concrete demands of industry groups, labor unions, and 
other special interests. The other group (the Bootleggers) consist of the biggest and best- 
connected interests. According to Yandle, Baptists often initiate administrative processes and 
then lose control to Bootleggers: 

[WJhat do industry and labor want from the regulators? They want protection 
from competition, from technological change, and from losses that threaten profits 
and jobs. A carefully constructed regulation can accomplish all kinds of 
anticompetitive goals of this sort, while giving the citizenry the impression that 
the only goal is to serve the public interest.^® 

To take one of many examples: It was documented that, between 1 994 and 2008, more 
than 3600 people died, 6500 people were injured, and more than $1.5 billion of property damage 
was caused by fires involving flammable furniture. Many of these fires were caused when 
cigarette smokers fell asleep with lighted cigarettes on beds or furniture, or when cigarette 
smokers carelessly left cigarettes on or close to furniture. This problem is difficult to solve by 
federal regulation of the makers of cigarettes or furniture, because it is difficult for national law 
to reach into homes and stop smokers from being careless. Assuming that federal regulatory law 
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must respond to the problem, however, there are two possible solutions: Compel cigarette 
companies to make self-extinguishing cigarettes, or compel furniture manufacturers to make 
non-flammable beds and furniture. 

Cigarette companies anticipated the possibility that the Consumer Products Safety 
Commission (CPSC) might lobby Congress for jurisdiction to require self-extinguishing 
cigarettes. (By statutory exemption, the CPSC lacked jurisdiction over cigarettes.) Peter 
Sparber, a vice president of the Tobacco Institute, gave out hundreds of thousands of dollars to 
local fire departments and courted their support for the National Association of Fire Marshals 
(NAFM). Later, Sparber left the Tobacco Institute and lobbied in his own name. He 
“volunteered” as the NAFM’s lobbyist while he continued to lobby extensively for the Tobacco 
Institute. Not coincidentally, the NAFM then petitioned the CPSC to institute legislative 
rulemaking to require furniture makers to make upholstered furniture flame-retardant enough not 
to burn if ignited by a smoldering cigarette. Later, the manufacturers of brominated fire 
retardant chemicals, whose chemicals furniture makers would need if CPSC approved NAFM’s 
petition, lent their support to that petition. (Conveniently, the chemical makers were also 
represented by Sparber). 

Furniture makers responded similarly: They appealed to health and environment concerns 
to frustrate CPSC’s acting on NAFM’s petition. Brominated fire retardants have been correlated 
with thyroid disease, impaired brain development, and impaired reproductive functions in 
animals. Furniture makers’ lobbyists persuaded concerned members of Congress to attach a 
rider to an appropriations bill blocking further action on the CPSC rulemaking until the National 
Institute of Health could study the health and environmental effects of fire-retardant chemicals.^’ 
After these studies were completed, CPSC finally issued the notice of proposed rulemaldng in 
2008 — fourteen years after the NAFM petitioned for a rule. As of the date of this hearing, CPSC 
still has not yet issued a final rule.^* 

Regardless of what one thinks of the merits of the CPSC’s rulemaking, the regulatory 
process confirms vividly how accurate Yandle’s Baptist-bootlegger metaphor is. The tobacco 
and fiame-retardant chemical industries let the NAFM act as the Baptist fronting their bootlegger 
agendas. The furniture industry used health and environmental advocates as Baptists in the same 
way. Separately, the politics of the cigarette/furniture dispute illustrate how byzantine 
contemporary regulatory politics are. At different points, the dispute involved regulatory and 
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appropriating committees in Congress, the CPSC, the National Institutes of Health, and several 
other agencies. The agencies gave special interests many more opportunities to pressure the 
regulatory process than they w'ould have had if they had only needed to deal with committees of 
Congress. It would not be unreasonable for members of this Congress to decide that this case 
study is illustrative. If so, members of Congress may reasonably decide that it is no longer 
necessary or proper to keep rulemaking structured on the pretense that agencies are 
systematically more insulated from interest-group pressure or capture than Congress is. 

C. The REINS Act Will Not Force the House to Vote More Often Than It Should 

Finally, the REINS Act will not clog the Congress’s legislative agenda. In the last 
Congress, this House took 1,608 recorded votes. If the last decade’s worth of data is 
representative, if passed the REINS Act will force members of this House to consider between 
50 and 100 joint resolutions of approval each year, or 100 to 200 resolutions each Congress. 

At most, that addition would add three to six percent votes to the House’s existing business. 

But the House can increase the number of days it is in session. The House could pare down the 
number of votes it takes on other more ceremonial or symbolic issues. And at least some major 
rules will be uncontroversial enough to pass by voice votes. Once executive agencies appreciate 
that both Houses will consider major rules more seriously, they should consult both Houses more 
closely before rules are finalized — to help defuse controversies before they ever get to the floor 
of either House. 

To be sure, the REINS Act may still require both Houses to take more votes than they do 
now. This possibility, however, deserves two responses. First, since Congress has ultimate 
responsibility over the nation’s federal legislative powers, it is ultimately Congress’s job to 
consider the pros and cons of legislative rules, which are set to take the force of law, and which 
are likely to have a significant impact on the U.S. economy. Second, citizens deserve a Congress 
that performs that job. A government is not meaningfully free or republican if it cannot hold its 
representatives electorally accountable for politically controversial policies. The REINS Act 
tightens the connection between the federal government’s policy making and electoral 
accountability. Members of this House may reasonably conclude that a few extra votes each 
Congress are an acceptable price to pay to make the federal government more responsible to the 
people for the policies it implements by major rules. 
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Mr. Bachus. Thank you, Professor Claeys. 

Professor Levin, you are recognized. 

TESTIMONY OF RONALD M. LEVIN, WILLIAM R. ORTHWEIN 

DISTINGUISHED PROFESSOR OF LAW, WASHINGTON UNI- 
VERSITY SCHOOL OF LAW 

Mr. Levin. Thank you, Mr. Chairman and Members of the Sub- 
committee. This hearing is being held in the shadow of the seques- 
ter. Indiscriminate budget cuts are going into effect because the 
two houses of Congress and the president don’t agree on what to 
do about the budget. The sequester is a vivid symbol of much more 
because these days the House and Senate agree on very little. It 
is well known that the 112th Congress was the least productive 
Congress in at least 60 years by a wide margin of about 100 laws, 
and the 113th has good prospects of being similar. 

And yet the bill that is before you today in this hearing would 
provide that no major rule prepared by an agency could go into ef- 
fect unless both houses of Congress and the president do agree 
with it. That suggests to me that if the REINS Act were enacted, 
major rulemaking on any controversial subject would be virtually 
impossible. 

In view of the extraordinary levels of ideological polarization and 
lack of compromise that we are seeing today, now is hardly a pro- 
pitious time to consider a substantial increase in the responsibil- 
ities of the legislative branch. The upshot of the REINS Act could 
be that the dysfunction we now see in the enactment of laws would 
spread to the implementation of the laws, and I do not think that 
is an attractive prospect. 

If the act were enacted this year, the interference with the rule- 
making process would affect a Democratic administration, but in 
the long run we will have both Democratic and Republican presi- 
dents, and this act would pose a major barrier to any president’s 
ability to pursue the policies that he or she was elected to promote. 
In my view, gridlock in the rulemaking process is a poor idea no 
matter whether a Democrat or a Republican is in the White House. 
As Justice Scalia said about the legislative veto right after Ronald 
Reagan was elected, the legislative veto isn’t biased against regula- 
tion. It is biased against change. The REINS Act, I think, operates 
very similarly and would have a similar effect. 

Now, it is true that some major rules are much less controver- 
sial, and it is not implausible that they could get through Congress 
in a reasonable period of time. But let’s face it, these are matters 
that Congress delegated in the first place because it did not want 
to decide them on its own. Many of these matters are dry, tech- 
nical, and complex, and Congress could very reasonably have 
thought that they should be left to specialized agencies because 
resolution of those questions within the legislature is not a wise or 
efficient use of congressional time. 

I see no reason why Congress should now retrospectively over- 
turn all those judgments. It is much too late in the day to turn 
back the clock and question the legitimacy of delegation itself We 
have a functioning system that has been evolving for generations 
and should not be lightly overthrown. That system allows the busi- 
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ness of government to go on, but it also includes a good deal of ac- 
countability. 

Congress can be held accountable for its decision to set up new 
programs and empower agencies to implement them with rule- 
making, and the executive branch is politically accountable for the 
rules themselves. I don’t find anything illegitimate about this sys- 
tem. On the contrary, it is the REINS Act that threatens to over- 
throw long-established norms and may not even survive constitu- 
tional review. 

On the surface, the procedures of the act seem to comply with 
the law-making requirements of Article 1 of the Constitution. But 
when you look at it closely, you can see that it would enable a sin- 
gle house of Congress to nullify an agency rule without obtaining 
the concurrence of the other house or the president. 

In the legislative veto case in 1983, INS v. Chadha, the Supreme 
Court spent several pages emphasizing that the framers of the 
Constitution regarded the safeguards of bicameralism and present- 
ment as fundamental precisely because they feared that action by 
a single chamber could often prove arbitrary. 

I think the sponsors of the REINS Act are being too optimistic 
when they assume that the Court would overlook the fact that the 
REINS Act would revive those very same dangers that Chadha and 
subsequent cases have sought to prevent. 

In my prepared statement I show that not only the U.S. Supreme 
Court but also appellate courts in more than a dozen states have 
strongly and almost unanimously resisted attempts by Congress 
and other legislatures to expand their control over agency action 
beyond traditional boundaries. The REINS Act might suffer a simi- 
lar fate if it were enacted. 

In closing, Mr. Chairman, the REINS Act does have a clever 
name, suggesting reins that guide the horse along the path, but I 
believe the American people should not be saddled with it. 

That concludes my presentation, and I will be happy to respond 
to your questions. 

[The prepared statement of Mr. Levin follows:] 
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Chairman Bachus, Ranking Member Cohen, and members of Ihe Subcommillee, il is a 
privilege for me to be able to appear before you today to diseuss H.R. 367, the “Regulations from 
the Executive in Need of Scrutiny Act” or REINS Act. 

By way orbrierinlroduclion, T am the William R. Orthwein Distinguished Professor of 
Law at Washington University in St. Louis. I have taught and written about administrative law 
for more tlian tliirty years. 1 am the coautlior of a casebook on administrative law and liavc also 
written many law review articles in that field. In addition, I am a past Chair and longtime active 
member of the Section of Administrative Law and Regulatory Practice of the American Bar 
Association (ABA); and I currently serve as a public member of the Administrative Conference 
of the United States (ACUS) and chair of its Judicial Review Committee. However, I am 
testifying today solely in eny individual capacity and not on bclialf of any organization. 

Background 

The REINS Act would require that any “major rule” be approved by an affirmative vote 
of Congress through flic full law-making process - as opposed to the present situation under the 
Congressional Review Act,^ in which a proposed agency rule will go into elfect unless Congress 
engages in the full lawmaking process in order to nullify il. The REINS Acl would define a 
“major rule” to include, roughly speaking, any rule that the Office of Information and Regulatory 
Affairs concludes would have an annual effect on the economy of at least $100 million or another 
significant cost to the economy." 


'5US.C. §801 ctscq, (2006). 

-RLINS Act § 804(2). Specifically, the definitioninchides: 

(2) , . . any nilc, including an intaim final mlc, tliat the Administnitor of the Office of Intonnation aixi 
Reguktory Atfaii's ofthe Office of Management aixl Budget finds has resulted in or is likely to result in-- 

(A) an amiLtil efteet on the eeonorry' of$ 100,000.000 or nxire; 

(B) a major increase in costs or prices for consumers, individual industries, FederaL State, or local 
government agencies, or geographic regions; or 
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The theory of the Aet is that an ageney should not have authority to adopt a major rule 
unilaterally. Instead, its proponents say, the agency should merely be able to “propose” it to 
Congress. Then tlic tv\^o Houses of Congress would consider the “proposal” using expedited 
procedures. The rule would go into effecl iflhe two Houses voted for it, and the resolution of 
approval was then signed by the President or passed over his veto by a two-thirds vote in each 
chamber. 

In tangible effect, the REINS Act bears a close resemblance to the “legislative veto” 
provisions that the Supreme Court held unconstitutional thirty years ago in Immigration and 
Naturalization Service v. Chadha: Proponents oCthe Act believe that its novel structure would 
distinguish it from the traditional legislative veto scheme and would give it a good chance of 
surviving constitutional review. 1 will address the constitutional issue below. For now, suffice it 
to say that the substance of the matter, with regard to major rules, is that the system would 
function very much like the one-house veto approach that was struck down in Chadha, because a 
vote against the rule by either House of Congress would kill the rule. 

The basic argument in favor of the bill is that administrative rulemaking suffers from lack 
ofaccountability and insuriicient oversight. Therefore, the argument goes, Congress should 
assert responsibility for the most important rules by taking an allirmative vote, rather than by 
merely acquiescing in the decisions of an unelected agency. 

Rulemaking Today 

As some of its proponents acknowledge, the Act would constitute a dramatic alteration of 
our constitutional order. Before altering it. Congress should consider the way our system works 
today. Tliat inquiry will indicate, 1 tliink, that the system is stable, balanced, and fairly effective. 

Our governmental system rests on a fundamental division of responsibility between the 
political branches. Congress can choose to prescribe regulatory obligations very specifically, and 
it does so much of the time. When it does so, the executive branch is, of course, bound by those 
decisions. At other times, however. Congress writes programmatic statutes much more open- 
endedly. In those situations, it is the job of the executive branch to (ill in the gaps in a reasoned 
fashion. There is no reason to think of these delegations as unnatural or antithetical to sound 
government. On the contrary, they are inevitable. In a technologically advanced and complex 
society of more than 300 million inhabitants, an elected legislature of 535 individuals could not 
conceivably make all the important decisions that need to be made if society is to keep up with 


(C) significant adverse eflects on competitbn, enpbymenf, investment, productivity, inno'ratbn, or on 
tlx: abilty of United States-based cntapiiscs to coim^tc with tbivign-bascd cntcipriscs in domestic and 
ex^ioTt iTEirkelis. 

M62U.S. 919(1983). 
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changing conditions and emerging problems.'’ 

As 1 noted. Congress has a choice about wlictlicr to delegate, but when it docs, the 
executive branch is accountable for rules. The comparative (lexibility of the rulemaking process 
balances offthe inherent inertia ofthe legislative process, which Chadha tells us was deliberately 
built into its structure. It is wliat makes a system cliaractcrizcd by separated powers in our law- 
writing process - the bicameralism and presentment requirements - workable. This sliaring of 
responsibility casts doubt on the premise that, as a matter of principle. Congress must take 
broader responsibility for major rules and be accountable for them. That notion rests on loo 
hasty a notion of what Congress’s responsibilities need to be. 

Mcanwliilc, however, Congress retains broad opportunities to influence the course of 
administrative rulemaking and, when it chooses, to override the executive branch’s choices. 
Periodic statutory reauthorization cycles, the annual appropriations and budget processes, 
investigations, and oversight hearings are only a few ofthe devices the legislative branch can 
employ. Moreover, agencies arc also subject to vigorous oversight from the judicial branch. 

And tlic ultimate source of accountability and cheek is the electorate, as democratic government 
requires. 

I do not say that any of these sources of accountability is incapable of inprovement, nor 
tliat they always arc sufficient in the aggregate to overcome bad administrative decisions. 
However, we do have a functioning system that manages over lime to provide both effective 
action and political accountability, and Congress should be circumspect about entertaining 
proposals for drastic changes in that system 

Consequences ofthe REINS Act 

Tn thinking about the potential advantages and disadvantages ofthe REINS Act, a good 
starting point for consideration is the sheer magnitude of the task that Congress would be setting 
for itself In this Committee’ s report on the REINS Act in the last Congress, the dissenting 
statement made the point that in 2010 the House had 1 1 6 legislative days, yet 94 major rules that 
would have been subject to the REINS Act were issued during that period.^ To say the least. 
Congress should not take on such a burden without carelul consideration as to whether this new 
task would be worthwhile. 


'‘Mistretta V, United States, 488 U.S, 361, 372 (1989) (“our jiirispnidence lias beendrivenby a practical 
imda'staTxling tliat in olit incTcasingk' comilcx society, replete with ever changing and more technical piDblems, 
C-ongress simjily' cannot do its job absent an ability to delegate power imdcT broad general diieethes”), 

^B.R.Rep. 1 12-278, pt. 1, at 5 1-52 (2011) (dissent). 
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Ordinary rulemaking 

On a more concrete level, one needs to think about how the Act would play out in a 
variety of situations. Tn this connection T think it is helpful to distinguish between major rules 
that are truly controversial and those that are more mundane. One might suppose that any 
regulation that meets tlic definition of “major rule” would by definition raise important public 
policy questions tliat Congress lias a natural interest in answering, but in reality many involve 
relatively narrow, fact-bound questions.^ Requiring Congress to master these rules in order to 
give them anirmative approval would be a dubious burden, at least iflegislators are going to 
study the issues carefully enough to make their votes meaningful. 

Indeed, much of the work of modern rulemaking (“major” and othervdse) is to engage in 
very detailed analysis of legal-, factual, and policy issues, many of them highly technical. This 
work is better suited to the subject matter specialists in the respective agencies than to the 
generalists who serve as our elected representatives. I think in this connection of an article 
published in Politico last year, in which William Ruckclsliaus, who was administrator of EPA 
under Presidents Nixon and Reagan, was asked about the proposal that Congress should 
aflirmatively approve regulations; 

“I think that’ll last about 60 days,” Ruckelshaus said, suggesting members of Congress 
would toss the measure tlic first time they had to wade througli the political minefield of 
reviewing or drafting conplicated environmental regulations. “It makes no sense for 
Congress to try to do that.”" 

Many of these major rules may be unlikely to elicit broad congressional opposition, yet 
may be so arcane as to consume substantial time if they arc to be handled seriously. The fact that 
the REINS Act provides for expedited procedures is not a conplete answer to this concern. A 
chamber would have to allow (loor lime for consideration of an approval resolution, if even only 
a tew members wanted to discuss it.^ Even though the REINS Act contains exemptions Iromthe 
filibuster, floor time is a scarce asset, and should not readily be committed to a substantial 
workload without a justifying payoff. On the other hand, if the assumption is that most members 
would vote to rubberstamp a rule without paying much attention, what would be the benelit of 
insisting on af(irmalive approval? 


*’Kor detailed descri(itions of the manifold vaheties ofmajormbs. see Ctntk W. Coiieland & Maeve P. 
Carey, REINS Act: Number and Type^ of "Major Rules" in Recent Years, Cong. Research Serv'. R.41651 (feb. 24, 
2011), 


^Erica Martinson. Mitt Romney’s EPA would likely look familiar, Poi.lTl(X), May 7, 2012, 
]it tpy'/polili.co-''!K4e7p . 


^REINS Act § 802(d)(2), 802(e). 
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Controversial rulemaking 

Some major rules, of eourse, do involve important and contentious subjects. In the 
abstract, they inplicaie the kind ofissues that members ofCongress could very reasonably want 
to decide. My concern would be, however, that the REINS Act would give rise to enormous 
risks of in^assc. One virtue of the existing system is tliat it docs usually permit tlic executive 
branch to take some action to carry out the legislative mandate and be judged by the results. The 
process of major rulemaking is protracted, and the safeguards of administrative law ser\"e to 
constrain the agency’s choices, but these hurdles have evolved in a manner that generally allows 
business to go on. In contrast, ifthe REINS Act were to be enacted, the risks ol'debilitating 
stalemate would increase exponentially. 

In the lirst place, the chances ofelfective rulemaking would be much diminished ifthe 
rule had to meet with the adirmative approval ol'the agency, the Senate, the House oC 
Representatives, and the President. This vvas a common criticism of the one-House legislative 
veto, during the period before tlic Supreme Court held it unconstitutional. Critics noted that it 
was all too easy for a House of Congress to say “no” to the agency’s proposed solution without 
having to take a position as to what alternative solution would be better, or even any certainty 
that there a better solution. Indeed, the members’ reasons for objecting might be mutually 
inconsistent. Two distinguished scholars who studied the practical results of the legislative veto 
as it operated at tliat time wrote: 

Since the veto provides an easier method for altering agency policy, it reduces the 
incentive of the oversight committees to sponsor legislation. Because the veto is negative, and 
because it reduces pressure on committees to report legislation affirmatively resolving policy 
disputes with agencies, it increases substantially the chance that no pohey will be formed by 
Congress or by the agency.'^ 

The same critique applies to the REINS Act. Its expedited procedures might ensure that a vote 
would be taken, bul not that the approval resolution (or any plausible substitute rule) would be 
adopted. 

The challenge of securing agreement from all relevant actors (the agency, the Senate, tlic 
House of Representatives, and the President) would be daunting enough if they all basically 
agreed about the purposes to be achieved. In today’s ideologically polarized environment, 
however, one could not assume even that much. A proposed regulation that the Republican 
House would endorse miglit well get now^hcrc in tlic Democratic Senate, and vice versa. Each 
side could blame the other for the failure to agree. In tliat respect, the bill would diffuse rather 
than strengthen political accountability. Meanwhile, the ensuing stando If would leave the agency 
unable to implement the most inportant building blocks in a program that it has been directed to 


'^Harold H. Bmft' & Enx:st (iclUiom, Congressional Control of Administrative Regulation: A Study of 
Legislative Vetoes, 90 HARV. L. Rev. 1369, 1423 (1977). 
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put in place. 

For cxanplc, suppose the REINS Act had been in effect during the past tw^o years, as the 
responsible agencies were gearing up to write major rules to implement the AITordable Care Act 
and the Dodd-Frank Act. Tl might well have been literally impossible for the agencies to write 
rules tliat could pass botli Flouscs of Congress and would lawfully implement the intentions of 
tlic legislation. 1 recognize that those laws arc controversial and open to valid criticisms, but 1 
believe that the most constructive way for Congress to respond to these criticisms would be to 
lind ways to improve the laws through further legislation. The prospect of stalemate in the 
issuance of any and all major rules to implement these (or any other) statutes is not conducive to 
stable, effective government. 

Tn any event, my argument is not limited to a few especially controversial statutes. On a 
broader level, the public has recently witnessed extraordinary levels ofpartisan and ideological 
divisions inCongress, including brinksmanship, political hardball, andjust plain unwillingness 
to compromise. In fact, the recently expired 1 12tli Congress passed nearly a hundred fewer public 
laws than any other Congress of the past sixty years.’'" In this light, now is hardly a propitious 
time to consider a substantial increase in the responsibilities of the legislative branch. The 
upshot of the REINS Act could be that the dysfunction that now afllicts Congress in the 
enactment of laws would spread to the implementation of the laws. This is a decidedly 
unattractive prospect. 

It may be thought that T am being unfair by using the current polarization in our political 
system to criticize legislation that might work perfectly well in the long run. Indeed, it’ s true that 
some national elections result in the selection of a President and two Houses of Congress from 
tlic same party. In fact, however, this lias happened in only six of the past tv^enty elections.” 
Divided government, not uni lied government, is the norm in the modem era. 

I do not want to leave the impression that my critique of the REINS Act is sinply a brief 
for stricter rules. “Major rules” may result either in affirmative regulation or in deregulation, and 
the REINS Act, by its terms, would apply to both. If Mitt Romney had been elected President 
and the REINS Act had been effect during his administration, the tangible impact of the Act 
would have been dilferent, but the arguments for opposing it would still stand up. It’s true that. 


''‘Amanda'l'akcl, ! !2lh Confess Se/. To Become Mosi Unproduciive Since 1 940s. HXFFTVGrONPoST. 
Dec. 28, 2012, iittp f-nraiiii-iis/F' j kf! . For the ofBcial figures, see OfBce ofthe Clerk, U.S. House ofReps., Resume 
ofCongressbnalActiviiy, bttpy/libraiy.cierk.house.gov-'resurT^.aspx . 

' ' Tlic lespccth'C elections are listed in HtjT:/’/en.\vikipcJki.c)rg/v^ikvDividcd .govcntiTient . Tine niDTlber of 
unified govemriKnls is seven if one includes the 107th Congress, in which the House, Senate, and President were all 
RqiLibtieaii for several months, but tlx: defection of oix: Rciiiiblican senator thereattcT resulted in divided g^n-emment 
during most ofthe two-year period. 
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as a candidate. Governor Romney endorsed the REINS Act,*' but I suspect that President 
Romney, had he attained that status, would have felt compelled to reexamine that position, 
because the Act would have directly interfered with his administration’ s ability to adopt 
regulations that would carry out the policies that he had been elected to pursue. 

Reflection on tliat hypothetical situation brings to mind an article tliat Profes sor Antonin 
Scalia wrote shortly after Ronald Reagan was elected President. The future Justice argued tliat, 
now that the Republicans were poised to take office as the “in” party, they needed to jettison their 
support lor various “supposed regulatory reform devices” that they had considered attractive 
while they were the “out” parly. Such measures would now interfere with their ability to pursue 
tlicir political agenda. Prominent among the devices he mentioned was tlic one-house legislative 
veto, because it would, if instituted, obstruct their ability to bring about deregulation. As he 
wrote, such “[ejxeculive-enfeebling measures . . . do not specilically deter regulation. What they 
deter is change.”^'’ Tn short, governmental paralysis is not an attractive vision, regardless of 
which political parly is in power at any given lime. 

Finally, the fact that the REINS Act would apply only to major rules is not an adequate 
answer to the concerns T am raising. Typically, a large proportion olThe regulations that establish 
the basic parameters for a regulatory program or initiative would have broad economic impact, 
making them “major” within the meaning of the Act. The agency would need to put those rules 
into place before it could adopt non-major rules to supplement them Thus, 1 do not think one 
could correctly say that an inpasse on major rules would cause only limited inconvenience to an 
agency because the Act would not inpede its ability to promulgate non-major rules. This would 
be like telling a real estate developer that, although his ability to construct the foundations for an 
office building might remain in limbo indefinitely, it is only a minor problem because in the 
meantime he would still be able to continue working on the building from the second floor 
upwards. 


Constitutional Concerns 


Apart (fom the policy consequences of the REINS Act, there is reason to think that the 
Act might not survive constitutional scrutiny. The reason T make this suggestion is that the 
regime that the Act would establish is, in all concrete respects, substantially equivalent to the 
one-house legislative veto model that the Cotirt held unconstitutional in Chadha. The difference 
between the two is essentially formal, and 1 do not take it for granted that courts would look only 
to formal details and ignore the underlying realities. 


'^Believe in America: Mitt Romneys ’s Plan for Jobs and Economic Growth 63 (201 1), 

' ’Antonin Scatia, Regulatory Refonn — The Game Has Changed. RKiCI AT lON, .Tan-Fcb. 1 98 1 . at 1 3, 
iittpL /\\vw.cato.orR/re.giib[k)a/ianfeb- 1981 . 
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It is readily apparent that with regard to mai’or rules, the Aet would aeeonplish the same 
ends as tlie “traditional” one-house veto. It would allow a negative vote by one House of 
Congress to nullify an ageney rule, regardless of the wishes of the other House, let alone the 
President Moreover, the policy arguments used to justi fy the Act are essentially the same as the 
arguments that were (brmerly cited in support of the legislative veto, and in Chadha the Court 
clearly found those arguments unconvincing. Ratlicr, the Court was in^rcssed by the 
importance tliat the framers of the Constitution liad attached to bicameralism and presentment as 
restraints on potentially arbitrary legislative action; 

The decision to provide the President with a limited and qualified power to nullify 
proposed legislation by veto was based on the profound conviction of the Framers that the 
powers conferred on Congress were the powers to be most carefully circumscribed. . . . The 
President's role in the lawmaking process also reflects the Framers' careful efforts to check 
whatever propensity a particular Congress might have to enact oppressive, improvident, or 
ill-considered measures. . . . 

The bicameral requirement of Art, I, §§ 1 , 7, was of scarcely less concern to the Framers 
than was the Presidential veto arid indeed the tw'o concepts are interdependent. 13y providing that 
no law could take effect without the concurrence of the prescribed majority of the Members of 
both Houses, the Framers reemphasized their belief, already remarked upon in connection with 
the Presentment Clauses, that legislation should not be enacted unless it has been carefully and 
fully considered by the Nation's elected officials.’'' 

The Court believed that these values were inplicated by the impact of the one-House legislative 
veto on executive action. I am not convinced that the Supreme Court would accept what 
amounts to a 180 degree reversal in this important area ol' constitutional law, sinply because the 
one-house veto has been repackaged in a superlicially di IFerent format. 

The theory behind the REINS Act is that Congress does not have to confer rulemaking 
authority in the first place and can witlidraw it at any time. It can, therefore, withdraw each 
agency’s authority to issue major rules and instead empower it to “propose” a rule for Congress’s 
consideration. The legislature would then be tree to accept or reject the proposal, but the 
bicameralism and presentment requirements of Article I, § 7 would have to be satisfied in order 
for this “proposal” to be converted into law. 


report on tlic REINS Act intlic previous Congress, diis ConraitTee sii^sted that the Aet is 
distinguisliable from what Chadha toihids beeaiKC it would apply only to major ruleiTtiking. H.R. Rep. 1 1 2-278. pt. 
1, at 15 (2011 ). How'ever, the precise nature ofthe executive action e^osed to the veto was not germane to the 
grounds for the Coml’s decision, and Chadha lias not been subsequentK' understood as applying only to 
adjudkations or to minor matters. See. e.g.. Alaska Airlines, Inc. v. Brock, 480 U.S. 678 (1987). Indeed, orty three 
weeks afier Chadha. tlie Coiut siinmarty affirmed abwer couit jiKlgmeni holding iinconstitiitbnal a one-lioiise veto 
ofFERC incremental pricing rules, Process Gas Consumer Group v. Consumer Energy Council, 463 U.S. 1216 
(1983). Tlicsc rules, wlticli sliiftcd natinul gas costs from nesidcntial uscts to industiial usd's, would undoubtedly 
liave bcdi “major” witliin tlie meaning ofthe REIN S Act. 

^^Chadha, 462 U.S. at 947-49. 
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I suggest, however, is that this legal fietion is so strained that the eourts might be 
disinelined to take it at faee value. The reality is tliat the Aet is intended to enable a single House 
of Congress to eontrol tlie implementation of the laws tlirougli the rulemaking proeess. Sueh a 
seheme transgresses the very idea ol' separation ol' powers, under whieh the Constitution entrusts 
the writing oClaws to the legislative braneh and the implementation of the laws to the exeeutive 
braneh. As the Court lias said, “The Constitution does not eontemplate an aetive role for 
Congress in the supervision of offieers eharged witli the exeeution of tlie laws it enaets.’”^ The 
plain lesson of Chadha is that an ageney is free to use its delegated authorityuntil such time as 
Congress repeals it. 

Tliree features of tlie REINS Aet, in particular, support the view that tlie so-ealled 
“proposal” is a tliinly disguised fietion. First, the Aet would apply only to the issuanee of major 
rules; the ageney would retain full authority to promulgate non-major rules. Under this highly 
eounterintuiiive approaeh, it would be inpossible for an agency to know in advanee of 
rulemaking proeeedings - let alone to describe in a coherent manner - what it does and does not 
liavc jurisdiction to regulate. Presumably, the agency would lack jurisdiction to promulgate a 
rule that OIRA expects would result in a $1 50 million inpact on the economy; but if the agency 
were to split the rule into two rules with an inpacl of $75 million each, its authority would exist 
as before. The other components of the delinition of “major rule” would be even more elusive, 
as they would depend entirely on OIRA’ s judgment as to what effects on costs or prices would be 
“major” or wliat adverse effects on competition, employment, etc., would be “significant.” The 
artificiality ofthe distinctions that the REINS Act would superimpose on longstanding grants of 
authority is readily apparent. 

Second, major rules would have to undergo the entire rulemaking process, with all the 
requirements prescribed by modern administrative law, before being placed before Congress. 
This is not, obviously, the kind ofprocess that one ordinarily associates with legislative 
“proposals.” Indeed, the REINS Act’s delinition of “rule” is based on the APA delinition,^ ' and 
the “major rules” governed by the Act are referred to as “rules” throughout the Act itself. 
Undoubtedly, the agency, legislators, and members of the public would continue to think of and 
treat these statements as “rules” for cverypurpose other than the REINS Act itself 

Third, the Act expressly provides that major rules would be subject to full judicial review 
under the APA on all grounds currently available. This is perhaps the most telling sign of all 
that, in reality. Congress regards the so-called “proposals” as agency rulemaking and aspires 
through this bill to assert congressional control over the execution ofthe laws. Under any other 


^^Bowsher V. Symr, 478 U.S. 714, 722 (1986). Of course, this fcingiiagp refers only to legally binding 
aetbn by Congress and does not negate infonrnlperstnsbn or pressure of agency officials bylegisbtors, 

'^REINS Act § 804(4), 

'^Scc REINS Act § 8()5(c) (’The enactment ofajointncsolntion of approval tnxlcr section 802 , . . sliallnot 
extinguish or affect any claim, whether substantive or procedural, agiinst any alleged defect in a rule. . . .”)• 
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circuinstanccs, Congress would expect that a measure that it has adopted through bicameralism 
and presentment would be evaluated in court by tlic liighly deferential standards applied to 
economic legislation, like otlicr exercises of congressional power. The fact tliat the Act provides 
for APA review (including, no doubt, review oflhe rule’s legality, factual basis, reasoned 
decisionmaking, and procedural validity) conlirms that the sponsors of the Act think of these 
measures as executive actions, not legislative actions. 

The real question, therefore, is whether courts would turn a blind eye to the fact that the 
proposed Act seeks to institute the substance of the device that the Court doubtless thought it was 
declaring inpermissible in Chadha}'^ T suspect not. Tn the (irst place, the principles oi'Chadha 
liavc stood the test of time. The Court has never indicated tliat it is discontent with them, nor lias 
it read the case rcstrictivcly. Indeed, it has repeatedly invoked its principles in new contexts 
when Congress has appeared to be altering longstanding divisions of responsibility between the 
legislative and executive branches. For exanple, in a 1991 case,"^ Congress had set up a so- 
called “Board of Review” with the power to override the promulgation of regulations and other 
executive planning decisions regarding the airports in the Wasliington, D.C. region. The Board 
was to be composed of nine members of Congress who served on the legislative committees with 
jurisdiction over transportation issues. The Court relied on Chadha in invalidating this structure 
as a violation of separation ofpowers. The Court also relied on Chadha when it invalidated the 
Line Item Veto Act, by which Congress had attempted to give Presidents the power to cancel 
individual items in appropriations bills.’’ Many governors have such power, but the Court found 
that the federal Constitution, as interpreted in Chadha, did not allow a similar plan on the federal 
level. 


Moreover, I suspect that proponents of the REINS Act overestimate the extent to which 
courts arc likely to sliarc the goals tliat have led many members of Congress to fevor a statute of 
this type. It is easy for members of a legislative body to persuade themselves of the need for 
broader or easier legislative oversight of the executive branch. But judges, situated as they are in 
a separate and independent branch of government, have often recognized that these assessments 
may be influenced by institutional self-interest, and they will not necessarily accept these 
perceptions at face value. Chadha itself is the best evidence of this observation, but by no means 
the only evidence. It is noteworthy that when state legislatures have instituted legislative veto 
schemes, the overwhelming majority of state appellate courts have found them unconstitutional 


' In Chadha itself Jiisticc Wliitc, in dissait, tried to defend the legislath-e veto by elaiming tliat (in the 
inajoiTty’s paraphrase) "riie Atftimey Cicneral's action inider § 244(e)(1) siispcnding dqioilation is eqLiivalciTt to a 
proposal fill' legislation.” 'Ihc inajority dismissed this ingenious but highly aitifieial theoiyina footnote, remarking 
that ‘'[t]he legishtiv'e steps outlined in Art. 1 are not enpty formalities.” Chadha, 462 U.S. at 958 rL23 (opinion of 
die Couit). 

^'‘Metropolitan Wasliington Aiiports Authority v. Citizens for the Abatement of Aiqioil Noise, Ine,, 501 
US. 252 (1991). 

-'Clinton V. City of New York, 524 US. 417 (1998). 
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under their respective state constitutions.^^ Some of these holdings rested on enactment elause 
requirements, similar to tlie reasoning of Chadha, and others on broader separation of powers 
tliemes. Eitlier way, however, the pleas of legislators that they need more eontrol over executive 
decisionmaking have not carried the day. 

Particularly relevant to this discussion is Stale ex rel. Meadows v. IlechJer,^^ a decision in 
wliich the West Virginia Supreme Court of Appeals unanimously found a violation of separation 
of powers in the face of arguments that strongly resembled the ones used to support the REINS 
Act. The slate Board oCHeallh (inalized regulations to govern “personal care homes” that 
provided nursing care to inpaired individuals. The agency submitted them to the legislature for 
approval, as required by a statute. The statute provided that if the legislature failed to approve 
tlic rules, the agency could take no action to inplcmcnt them’^ However, a proposal to approve 
the rules died in the slate senate. The court found, Iherelbre, that “this unchecked legislative veto 
power over administrative agency rules inpermissibly encroaches upon the lunclioning olThe 
executive branch in violation of the separation of powers provision of our constitution.” Its 
reasoning is of particular inportance; 

[T]he legislative RespuTidents coTitend that: "The ageiicy was never authorized to act, only to 
propose a rvle. The agency has no power to promulgate the rule until such time as the 
Legislature , . . has authorized the promulgation." Based on this view that the executive branch 
lacks authority to promulgate regulations, the legislative Respondents deny the existence of a 
legislative veto arising from the provisions of West Virginia Code § 29A-3-12(b). In other words, 
until the Legislature approves of proposed regulations, no delegation of executive authority has 
occurred and therefore, no separation of powers problem comes into existence. 

Not only do we find this argument to be spurious, hut as Petitioners ohsejv'e, such a 
position "is the most extreme assertion of legislative authority. " As w'e explained in Barker, 


'"Appellate cases in at least twelve states haw found fegishtive veto statutes uncons titutionaL Blank v. 

Dept of Coirectbns, 564 N.W,2d 130 (Micli Ct, App. 1997); Gilliam County v. Dept ofEnviL Quality, 849 P,2d 
500, 505 (Ore. 1993) (cnbanc); Mo. Coalition for the FnvironiTient v. Joint Conm, on Admin, Rules, 948 S,W,2d 
1 25 (Mo, 1 977); State v. A.LfV.E. Voluntaiy, 606 P.2d 769 (Alaska 1 980); Maloney v. Pac. 439 A.2d 349 (Conn, 
1981); Gary vUnited States, 499 A2d 815 (D.C. 1985); State ex rel Stephan v. Kansas Bouse ofReps., 687 P.2d 
622 (Kan. 1984); Legis. Research Comm'nv. Brown, 664 S.W.2d 907 (Ky, 1984); General Assembly v. Byrne, 448 
A2d438 (N.J. 1982); Commonwealth v. Sessoms, 532 A2d 775 (Pa. 1987); State ex rel Barker v. Manchin, 279 
S.E.2d 622 (W7Va. 1981); Opinbnoftlie Justices, 431 A,2d 783 (N.H. 1981), One odier coiut upheld a statute font 
provided for temporaiy bgislative committee suspension of a nile, pending liirtlicr review, but stated ej^ressly tliat 
■‘only the foirnal bicarrcral enactment process coupled with executive action can rnakc pciTnaix:nt a mle suspension." 
Martinez V, Dc[it. of Indus, Relations, 478 N,W.2d 582, 586 (Wis, 1992). 

Tlic only' state appellate comt that has squarcly'ujihclda legislative veto scheme, in the absence of a special 
constitutionalprovisionauthorEingit, was that of Idaho, Even that court was not especially deferential to the 
bgislature, however, because it w^ni on to liokl that, intlie case at bar, the bgislatiu'e’s exercise of that device liad 
beenunlawliiL Mead v. AneB, 791 P,2d 410 (Idaho 1990). 

"’462 S.E2d586 (W,Va. 1995), 

-dd. at 588-89. 
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"When Ihc LcgjslaUirc delegates its rule-making power to an agency of the Executive 

Department, as it did here . , it vests the Executive Department with the mandatory duty to 

promulgate and to enforce rules and regulations."'' 

Tn other words, the court looked through Ibrm to substance and recognized that, in every 
essential feature, the ageney had engaged in a standard rulemaking process. The legislature had 
sought to enable a subset of itself to nullify the agency’s rule without satisfying the prerequisites 
ofbicameralism and presentment, and this was tantamount to a legislative veto. It seems 
reasonable to predict that federal judges might bring a similar perspective to their evaluation of 
the REINS Act. Indeed, the Chadha decision, which has proved inlluential and durable, suggests 
tliat tliis is wliat would happen. 

Certainly there are constructive ways in which Congress could seek to inprove the 
process by which it oversees agency rulemaking. For example, some years ago the American Bar 
Association endorsed a thoughtful and balanced package of proposals to revise the Congressional 
Review Act,'^ and tlicsc ideas still would merit congressional consideration. 

I do not believe, however, that the REINS Act offers a promising alternative. No one can 
predict with certainty how the Act would fare ifit were enacted and tested in the courts for 
constitutionality. I believe, however, that the sponsors have been overly confident about its 
viability. When 1 put the constitutional uncertainties together with doubts about the legislative 
workload that the Act would entail and the difficulties of forging consensus that would allow 
major rulemaking to go forward, I think there are anple reasons not to proceed with H.R. 367. 

This concludes my prepared statement, and I would be happy to respond to any questions 
you may liavc. Thank you again for the invitation to testify. 


at 590 (errphasis added), 

-T22-2 ABAAnn. Rep. 465 (Aug. 1997), 

littp:'/'’v\v\'W.amci'icanbar.org/contcnt''dam'aba/dii'ect()rics,'policy/1997_am_U)7a,aLtthclicckdanipdf 


12 


Mr. Backus. Thank you, Professor Levin. 

At this time, I will recognize the Chairman of the full Com- 
mittee, the Judiciary Committee, Mr. Boh Goodlatte from Virginia, 
for questions. 

Mr. Goodlatte. Thank you, Mr. Chairman. Thank you for hold- 
ing this important hearing. I want to commend you, and I want to 
commend Congressman Young of Indiana for his efforts in intro- 
ducing this legislation here, the second Congress that he has done 
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so. I think it is an important piece of legislation. And I apologize 
for not getting here when opening statements were given, so I will 
submit mine for the record and go right to the questions. 

[The prepared statement of Mr. Goodlatte follows:] 

Prepared Statement of the Honorable Bob Goodlatte, a Representative in 

Congress from the State of Virginia, and Chairman, Committee on the Ju- 

dieiary 

Economic growth is the key to recovery of job creation, the success of Main Street 
businesses and the hope of America’s global competitiveness. With robust economic 
growth, America can solve a host of the problems that confront us — from high unem- 
ployment to fading American competitiveness. 

America’s current growth rate, however, is anemic. In 2010, real GDP increased 
only 2.4 percent. In 2011, the rate of growth shrank to 1.8 percent. Although final 
figures for 2012 are not yet in, growth in the fourth quarter of 2012 was an abysmal 
0.1 percent. 

Employment figures are no better. In January 2013, real unemployment remained 
mired at 14.4 percent. Nominal unemployment rose to 7.9 percent. Behind these fig- 
ures are millions upon millions of struggling American faces, many who have been 
living without work for many, many months. Economic experts have said that this 
represents, not just a lingering economic downturn, but a jobs depression. 

Other figures paint the picture still bleaker. The number of small businesses 
being created — the primary source of new jobs — has declined. America’s national 
debt is skyrocketing. Record levels of Americans are on food stamps. The number 
of Americans on Social Security disability is at record levels, too. Many say this is 
because millions are turning to disability claims to substitute for unemployment in- 
surance. 

Poverty is knocking hard on millions of Americans’ doors. National bankruptcy, 
meanwhile, is knocking hard on America’s door. 

Everyone knows it has been this way for far too long. But the Obama Administra- 
tion, instead of fixing the problem, knows only one response — increase teixes, in- 
crease spending and increase regulation. 

As a result, the Obama Administration has proven one thing better than any 
other administration in history. America cannot tax, spend and regulate its way to 
economic recovery, economic growth and durable prosperity for the American people. 

The Judiciary Committee has broad jurisdiction over one of the three major 
strands of this economic knot that the Obama Administration has tied, and America 
must untie. That strand is the federal regulatory system — a system that every day 
places more and more obstacles in the path of economic growth. It is my intention 
as Chairman to do everything that the Judiciary Committee can to achieve real reg- 
ulatory reform and help provide the growth and recovery America needs. 

The REINS Act is one of the simplest, clearest and most powerful measures we 
can adopt to further that purpose. The level of new major regulation the Obama Ad- 
ministration has issued and plans to issue is without modern precedent. Testimony 
before the Judiciary Committee this term and during the 112th Congress has plain- 
ly shown the connection between skyrocketing levels of regulation and declining lev- 
els of jobs and growth. 

The REINS Act responds by requiring an up-or-down vote by the people’s rep- 
resentatives in Congress before any new major regulation can be imposed on our 
economy. It does not prohibit new major regulation. It simply establishes the prin- 
ciple, “No major regulation without representation.” 

By restoring to Members of Congress, who are accountable to the American peo- 
ple, the responsibility for America’s costliest regulatory decisions, the REINS Act 
provides Congress, and ultimately the people, with a desperately needed tool to 
check the one-way cost ratchet that Washington’s regulatory bureaucrats inces- 
santly turn. 

During the 112th Congress, the Judiciary Committee originated a number of regu- 
latory reform bills that the House passed on a bipartisan basis. The REINS Act was 
one of them. I encourage all of the Members of the Committee to assure that the 
REINS Act is reported out of this Committee once more and is passed on an even 
greater bipartisan basis in the 113th Congress. The REINS Act is not a partisan 
issue. It is a paramount institutional and national issue. All Members of Congress 
should step forward to rein in the federal government’s costliest decisions. 
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Mr. Goodlatte. Professor Levin, I was interested in what you 
had to say, your observations about the intrusion of the legislative 
branch into the authority of the executive branch. Let me just say, 
and I will get to a specific question in a moment, but I quite frank- 
ly think that whether by deliberate act of the Congress writing leg- 
islation that is giving tremendous authority to the executive branch 
or, as many people think, the executive branch overstepping their 
authority and taking and reinterpreting legislation passed by the 
Congress and twisting it into new ways to do new things, either 
way, there has been a dramatic shift in power here in Washington 
between the legislative branch and the executive branch, and it 
very much concerns me. So I am all for putting the reins to that 
with legislation like this. 

I hear you say you think this may be unconstitutional. Both Jus- 
tice Stephen Breyer and Professor Laurence Tribe have written ar- 
ticles opining that congressional pre-approval mechanisms would 
be consistent with Chadha. Can you summarize why they think 
pre-approval would be constitutional and explain why you disagree 
with them? 

Mr. Levin. Yes, sir. I do know Justice Breyer’s article, or Judge 
Breyer’s article, as he was then. I believe he did not endorse the 
system that he was outlining. He was explaining a method by 
which you might set up such a system. At that time, I don’t think 
you had the same problem of intense polarization that you have 
now. Justice Breyer himself got his seat on the Court with strong 
Republican support because he had worked cooperatively with 
them. He was a Democrat who had worked on deregulation, and I 
don’t think he would necessarily take the same view today, because 
Justice Breyer in his scholarship is very interested in things that 
work out well. He is a pragmatist, and under current cir- 
cumstances I am not sure he would think it is a good idea. 

Mr. Goodlatte. But he did opine at that time that a pre-ap- 
proval process would be constitutional. 

I want to ask Professor Claeys if he would like to offer his obser- 
vations on the same question. First of all, do you think a pre-ap- 
proval process is constitutional, and do you think that Justice 
Breyer’s and Professor Tribe’s articles are consistent with your 
point of view? 

Mr. Claeys. Yes, Mr. Chairman, I do. I think that then Judge 
Breyer and Professor Tribe’s articles are persuasive on their own, 
and they are also useful to the Committee. If the Committee is try- 
ing to do a litigation assessment, how likely it is that there is going 
to be a constitutional challenge, I think that then Judge Breyer’s 
and Professor Tribe’s articles give you a sense of what the conven- 
tional wisdom is about how the Chadha case is interpreted. 

So the Chadha case has some loose language, and any good ap- 
pellate lawyer can cherry-pick out a few pieces of language from 
one case and another case and another case and string those to- 
gether to say that these cases all together suggest a certain result. 
But case reasoning also requires that you take some language from 
the cases more seriously than others. 

In my opening statement I gave you one of what I consider two 
or three money passages of the Chadha case, and I think those 
money passages suggest that Congress gets into trouble if Congress 
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tries to institute some kind of chokepoint using a Committee veto, 
a one-house veto, or a two-house veto without presenting the two- 
house veto to the president. Anything beyond that is kind of the 
looser language of the dicta of the case. 

It is telling that Judge Breyer and Professor Tribe said, then, 
that it would be — Congress could accord it with a respect, the 
Chadha holding, if it enacted a system that used what Judge 
Breyer called confirmatory acts. 

Mr. Goodlatte. Thank you very much. My time is running out. 
I do want to get one more question in to Mr. Gattuso. 

In your view, what current regulatory efforts by the Obama ad- 
ministration most highlight the need for reforms like those in the 
REINS Act, and why, and how do these regulations threaten jobs 
and growth? With the 30 seconds or so that is left in my time. 

Mr. Gattuso. I think the Obama administration has been mov- 
ing forward at a rapid clip on a large number of fronts, and I don’t 
think we have seen any Administration move forward on so many 
at the same time. If I had to name one, I would point to the Dodd- 
Frank implementation, where there are still hundreds of regula- 
tions yet to be made, and we have no idea what they are going to 
say. The language has been incredibly vague for some aspects, such 
as the Volcker rule. The agencies themselves don’t see any way of 
implementing it in a way that makes sense. And we have new in- 
stitutions such as the Consumer Financial Protection Bureau, 
which is completely insulated from any sort of oversight from other 
sources. 

So I think that is perhaps the single biggest danger out there 
right now, although there are plenty to choose from. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Mr. Backus. Thank you. 

At this time I will recognize the Ranking Member of the Sub- 
committee, Mr. Steve Cohen of Tennessee, for his round of ques- 
tioning. 

Mr. Cohen. Thank you, sir. 

Mr. Gattuso, you just said to the Chairman of the full Committee 
that there were hundreds of regulations that you would be con- 
cerned about? 

Mr. Gattuso. What I said was that under the Dodd-Frank law, 
there are still hundreds of regulations yet to be promulgated. 

Mr. Cohen. Right, and in your testimony you said that while 
costly, the number of major regulations each year is in the low doz- 
ens. And yet the data that the Government Accountability Office 
puts out says there were 237 major rules during President Bush’s 
first term, 268 plus the 11 that happened during the first months 
of the Obama administration, no more than that. 

How do you reconcile those differences in numbers? 

Mr. Gattuso. Well, the hundreds of rules that I cite for Dodd- 
Frank include all rules. There are over 3,000, typically, in a year. 

Mr. Cohen. So how many major rules do you submit are ap- 
proved each year? 

Mr. Gattuso. It varies, but it is typically in the 60’s or 70’s. It 
goes up. Sometimes it can be over 100. Sometimes it will be less. 

Mr. Cohen. Yes, that’s right. It was 70, 51, 50, 66, 56, 56, 61, 
95, 84, and 100. In your testimony it says it is in the low dozens. 
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Well, I guess low is low compared to 1,000 dozens, but low dozens 
is generally what you think of as one or two or three, and we are 
talking about — six may be low dozens, but that is a lot. 

Do you keep up with Congress? Are you a C-SPAN guy? 

Mr. Gattuso. I try and watch it when going to sleep, yes. 

Mr. Cohen. It is not addictive, so that is good. You realize we 
are having problems getting things done right now. How many of 
these rules do you think that the Senate and the House and the 
president would agree on? In the low dozens, how many of those 
low dozens do you think would have a chance of getting through? 

Mr. Gattuso. I can’t estimate that, but most are not controver- 
sial. Also, and I point this out in my testimony, close to half — I 
don’t have the exact number, but a large number of those are budg- 
etary transfer rules, which are really outside the scope of what we 
are trying to get at with the REINS Act. 

Mr. Cohen. So if most of them are not controversial, why should 
we be burdening ourselves with this? 

Mr. Gattuso. To find out which ones are controversial and which 
ones are objectionable. 

Mr. Cohen. And the Committee has to do this within 15 days of 
submission. Do you think the Committee, within 15 days of submis- 
sion — and sometimes we aren’t even here for 15 days. But when we 
are here, we are here for maybe 1 day each of Subcommittee, 1 day 
a week. How many of these rules can we go through to find out 
which ones are substantive, and then debate those substantive 
ones in an intelligent manner? 

Mr. Gattuso. Well, I do know that the Congress spends a lot of 
time on other issues that are not quite so important. I think there 
were over 100 post offices that were named by the Congress in the 
last session. 

Mr. Cohen. We quit doing post offices. In fact, we are going to 
quit the postal authority, probably. 

Mr. Gattuso. I think that it is difficult to go to a small business, 
for instance, with a straight face and say that we are sorry about 
these billions of costs that we are imposing on you, but we don’t 
have time to look at them to decide whether they are worthwhile 
or not. 

Mr. Cohen. Let me ask you this question. What is your opinion 
of Congress’ work product? You mentioned that we passed all these 
post offices and we don’t do much, and you watch C-SPAN to go 
to bed. You don’t have a very high opinion of Congress, do you? 

Mr. Gattuso. I do have a high opinion of Congress. I think that 
Congress has the responsibility to decide what rules should be ap- 
plied to all Americans and has the moral authority based upon 
their election by the people to decide that. I think they should be 
limited, but they also should do their job. 

Mr. Cohen. You mentioned lobbyists, and you say that the lobby- 
ists are involved somewhat with the regulatory agencies. Can you 
imagine the field day lobbyists would have if all they had to do was 
take one Subcommittee and one portion of the House or one Com- 
mittee to defeat a rule, that one Committee could defeat a rule? Do 
you think there would be lobbyists up here trying to influence a 
Committee to not pass a rule? 
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Mr. Gattuso. I think there are lobbyists up here, and there are 
also lobbyists that have one agency. It certainly is a lot easier to 
influence one agency at that chokepoint. 

Mr. Cohen. Do lobbyists make contributions to the people on the 
agencies? They don’t. And do lobbyists help endorse people that run 
for the agency? No. But they endorse, and they give contributions, 
and they could be up here trying to have their influence, and that 
is where they have their influence. That is where they do that voo- 
doo that they do so well. So it just creates a real problem. 

Professor Levin, do you have any comments you would like to 
make in the last minute here on what has been testified to by the 
other parties? 

Mr. Levin. Yes. With respect to the influence of lobbyists, there 
are political science studies that show that in the legislative veto 
days, special-interest influences were substantial and had an im- 
pact on the way those operated in the states. 

Secondly, with regard to the post office bills and the like, first 
of all, the total product of this last Congress would be even lower 
if you didn’t have the post office bills building up their total. But 
more fundamentally, I think Congress could make time for major 
rules or other things if they cut out fundraisers, constituent serv- 
ice, district visits, and ceremonial bills, but I don’t think those are 
the things that would be eliminated, because those are matters 
that serve the political interests of Members directly. 

Mr. Cohen. Mr. Chairman, can I ask for 20 seconds? 

Mr. Bachus. Yes, sure. 

Mr. Cohen. I am just curious, and I don’t know that a lawyer 
is supposed to ask a question he knows the answer to, but when 
the Chairman was asking you about Breyer’s and Tribe’s opinion, 
was that on a similar system to where there was a veto by either 
house, or was it the pre-approval? 

Mr. Levin. It wasn’t anything specific. It was just a thought ex- 
periment, I would say, and it wasn’t the same as the REINS Act 
because it would not have provided that, once a matter is approved, 
it would nevertheless be subject to APA review on all grounds, 
which this bill contemplates. 

Mr. Cohen. All Judge Breyer and Mr. Tribe were saying is that 
they thought whatever that was, it was constitutional. They did not 
come to a value judgment, like Justice Roberts did, to say that it 
was bad policy. 

Mr. Levin. Justice Breyer, Judge Breyer said he was quite skep- 
tical of its merit. He was putting forth an idea, but he indicated 
that he would be doubtful about it. 

Mr. Cohen. So he concurred with Justice Roberts. Thank you. 

Mr. Bachus. Thank you. 

Now I would recognize the gentleman from Pennsylvania, Mr. 
Tom Marino, for questions. 

Mr. Marino. Thank you. Chairman. 

Good afternoon, gentlemen. Thank you for being here. I love con- 
stitutional law. I was a prosecutor, but I thoroughly enjoy constitu- 
tional law. Maybe perhaps someday, each of us together, one-on- 
one, can have lunch and I can bore you with my positions, and you 
can educate me as to what is going on. I think in my second life 
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I want to study more constitutional law and teach it, if possible. 
But I respect all of your opinions. You are very bright men. 

Professor Levin, am I pronouncing that right? I will start with 
you for a moment. Why not let the process work? Legislation, and 
the courts refer to it — Chadha was an opinion handed down by the 
Burger Court, and I read the case, but it was a cursory reading, 
again, not the detail that I would read it for in law school. But that 
was in 1983. 

The mood of the people has changed. Big government, invasion 
by agencies with ridiculous legislation, with administrative laws, 
for an example, the EPA trying to get control over the waterways 
by saying a rain puddle, they would have control over that because 
it is water and it is in a puddle, and they want control over it. 
Spilled milk on a farm, they wanted control over that as well. I 
could go on and on. 

But Rehnquist and White handed down a rather, I think, excel- 
lent dissenting opinion on the one-house legislative veto in viola- 
tion of the separation of powers, and Rehnquist went into detail on 
specifically and very narrowly saying it is the intent of Congress. 
Can you show me where Congress did not have this intent that you 
are referring to as to why you think it is unconstitutional? 

Mr. Levin. Well, first, with regard to the antiquity of the Chadha 
decision, I think the Supreme Court’s subsequent decisions have re- 
lied on it directly. They have never questioned it. A dozen state su- 
preme courts have reached very similar positions under their re- 
spective state constitutions. The case law is overwhelming in sug- 
gesting that the bicameralism and presentment restraints should 
be effective in circumstances like this. I don’t think Chadha is out 
of date at all. 

Mr. Marino. I am not saying Chadha is out of date. I am just 
saying the mood has changed since that opinion has been handed 
down. Now, I am not one to determine or to take a guess on where 
the Supreme Court is going on any decision. But let’s get back to 
the issue of intent. 

Mr. Levin. I am not sure what you mean by intent, though. Ob- 
viously, Congress intends to do things, but it is sometimes not con- 
stitutional to do them. 

Mr. Marino. Well, isn’t that the way the process works, then? 
And then the courts, when they are brought in, make that deter- 
mination? And don’t you think that in the Affordable Health Care 
Act, at least I inferred from Chief Justice Roberts’ opinion that. 
Congress, you legislate, and when it is necessary, then we will 
come in and make a ruling on that legislation? 

Mr. Levin. Well, so you could pass the REINS Act and see if it 
is constitutional or not. But I think you should, in prudence, spend 
your time on things that have a good chance of surviving review, 
as opposed to things where the prospects are poor. It is your choice. 

Mr. Marino. I was never one to back down from a fight, whether 
the prospects are poor or not, or whether the Senate is going to 
vote on it. You certainly made it clear that Congress hasn’t done 
much, but I think the 40 pieces of legislation on Harry Reid’s desk 
in the Senate that we sent over there that haven’t been accounted 
for says a little bit that the Congress has been trying to work hard 
on both sides of the aisle here in the House. 
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Professor Claeys, could you respond to the intent issue con- 
cerning Chadha and where we are going with the REINS Act? 

Mr. Claeys. I will do my best, Congressman. I will make a few 
points. 

First, I think this Congress, forgetting about the assessment of 
the constitutional merit, should be prudent and ask itself how like- 
ly is it that the act is going to be declared unconstitutional or not, 
just because it is a significant investment of time to enact the law. 
But I think that the chances that this law would be afoul of 
Chadha are slim. I am not sure Professor Levin disagrees that 
much, because he says he is not convinced in his testimony that 
Chadha will be read narrowly, and he says courts might be dis- 
inclined to read REINS as a violation of Chadha. 

Second, this Congress, though, is an independent co-equal actor, 
and it has a responsibility to run down constitutional questions. So, 
as I said in my written testimony in my opening statement, I think 
there is no Chadha problem here. 

So last, I don’t think Chadha has to be overruled. All that needs 
to happen is for courts to say this law satisfies the expectations 
that Chadha laid down. 

Mr. Marino. Mr. Gattuso, just briefly. My time, if not out, is 
running out. 

Mr. Gattuso. On Chadha? 

Mr. Marino. Yes. 

Mr. Gattuso. I think it is an odd argument to say that REINS 
would be tantamount to a one-house veto. Frankly, that argument 
proves way too much, in my view. That would seem to cover every 
legislative action by Confess where if the House or the Senate re- 
fused to pass a bill, it is blocked, or the REINS Act itself was 
passed by the House and not the Senate, was that a one-house 
veto? I think for that argument to work, there has to be something 
in the nature of the regulations that are being reviewed that is 
particular to the executive branch where the Congress does not 
have the power to revoke that authority. 

In every one of the regulations that would be covered by REINS, 
every one of the 130 regulations that we have identified coming 
from the Obama administration are legislative. They are not execu- 
tive. Congress can withdraw them completely. So I see nothing spe- 
cial about them that would make that different than other legisla- 
tion. 

Mr. Marino. Gentlemen, I leave here today learning something 
from each of you. I appreciate the discussion, and thank you for 
being here. I yield back. 

Mr. Backus. Thank you. 

The gentleman from Georgia, Mr. Hank Johnson, is now recog- 
nized for his questions. 

Mr. Johnson. Thank you, Mr. Chairman. 

Mr. Gattuso from the Heritage Foundation, do you have any idea 
how much money the Koch brothers have invested in the Heritage 
Foundation since its inception? 

Mr. Gattuso. No, I don’t. I can tell you that our total corporate 
donations are in the neighborhood of 5 percent of our income. 

Mr. Johnson. But that doesn’t include the Koch brothers’ money, 
though. 
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Mr. Gattuso. That would include the Koch brothers’ corporate 
money. It is not a large part of our basis. 

Mr. Johnson. Come on. That sounds like horse poop to me. 

Mr. Gattuso. Our donor lists are open. I can get you that infor- 
mation. 

Mr. Johnson. Mr. Claeys, how much has George Mason Univer- 
sity Law School received from the Koch brothers? Do you have any 
idea? 

Mr. Claeys. No, Congressman, I don’t have any idea. 

Mr. Johnson. But you do know that it has been — it has taken 
money from the Koch brothers; correct? 

Mr. Claeys. I don’t know that it has. I would not be surprised 
if it had. 

Mr. Johnson. Okay. All right. 

How about your institution. Professor Levin? 

Mr. Levin. I have no idea. 

Mr. Johnson. Okay. All right. Well, I haven’t heard any reports 
about Koch brothers’ money into your institution. 

Mr. Levin. But if they know what I stand for, they would prob- 
ably not contribute it, at least to me. 

Mr. Johnson. Well, I would think not, based on what I have 
heard today. I will say that your analogy or your observation about 
the gridlock that is the most prominent feature of congressional ac- 
tivity these days, as evidenced by the sequester situation, which I 
think most folks would say is just this meat ax, meat cleaver ap- 
proach to cutting the Federal Government, is not wise. I am sure 
that most would agree. I am sure that Mr. Gattuso and Mr. Claeys 
would agree with that also. 

Oh, you do not? Okay. All right. Mr. Claeys does not agree that 
the meat ax is not a good way, or the meat ax is preferable to the 
surgeon’s scalpel in terms of cutting the Federal budget. 

But I will say your analogy about the gridlock, with that being 
Exhibit A, is a good reason why, from a practical standpoint, pas- 
sage of the REINS Act would be a bad idea. 

Mr. Gattuso, you would disagree with that? 

Mr. Gattuso. Well, you said this is a meat ax approach. I don’t 
see it that way. 

Mr. Johnson. No, I am off of that issue. The issue I want you 
to address is the current gridlock in Congress and whether or not, 
in light of that gridlock, what would passage of the REINS Act add 
positively to the ability of Congress to get things done? 

Mr. Gattuso. Well, to start, I don’t think that the measure of 
success for government should be the number of laws that are 
passed or the number of regulations that are enacted. That is not 
success. The success should be the value to society, the consider- 
ation and deliberation of each rule, of each action that is taken. So 
the REINS Act would add to that by requiring consideration, more 
thorough consideration of every action. 

Mr. Johnson. So your goal is to just cut down on the number 
of laws and the number of regulations so as to free up the free 
market system to work its will for the benefit of all. 

Let me ask you this, though. Let me ask you this. China, the pol- 
lution in Beijing, due largely to unregulated burning of fossil fuels, 
and the health impact that that has on the blood and on the lungs 
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of the people in China, and also the people in Japan and across the 
water, is that a regulatable situation? Is there any economic value 
in protecting people’s health? 

Mr. Gattuso. The last I checked. Congressman, China was still 
a communist country, and a large portion, the predominant portion 
of its industry and businesses are still state owned or state con- 
trolled. It is not an example of a free market economy. 

Mr. Johnson. The problem we are talking about is regulations, 
though. 

Mr. Gattuso. It is not a free market economy. 

Mr. Johnson. Isn’t regulation good when it comes to protecting 
people’s health? 

Mr. Gattuso. I think you can point to China as an example of 
where the government has taken a firm hand in controlling indus- 
try, in directing industry. 

Mr. Johnson. They don’t have any regulations over in China, 
though. 

Mr. Gattuso. They have government ownership. They have di- 
rect government control over these factories and these industries, 
and it is the government that has been the major polluter, not any 
independent private sector. 

Mr. Johnson. Well, you can look at a horse pile of poop on the 
trail as you ride up on a summer afternoon, and you can smell it, 
and then you tell yourself that I am not smelling horse poop. You 
can do that all day, but the bottom line is it is horse poop in the 
road. You need to step over it and move forward. 

I will yield back. 

Mr. Bachus. Thank you, Mr. Johnson. 

Mr. Rothfus, the gentleman from Pennsylvania, is recognized for 
questions. 

Mr. Rothfus. Thank you, Mr. Chairman. 

Thank you, panel, for being here today. I have enjoyed this con- 
versation. Like Congressman Marino, it is like I am back in law 
school. 

I appreciate the comments I have heard about yet another hear- 
ing on regulatory issues. I suggest that the reason that we are here 
again is because the more people learn about how we have empow- 
ered unelected elites to micromanage us, the more they want a 
check on that power. The actions of these elites are resulting in lost 
coalminer jobs and power plant worker jobs in Western Pennsyl- 
vania. The actions of these elites are also threatening the health 
insurance plans of people in Western Pennsylvania, and therefore 
their access to healthcare. 

Criticism of rule by elites is not of recent vintage. In 1981, Presi- 
dent Reagan in his inaugural said that from time to time we have 
been tempted to believe that society has become too complex to be 
managed by self-rule, that government by any elite group is supe- 
rior to government for, by, and of the people. But if no one among 
us is capable of governing himself, then who among us has the ca- 
pacity to govern someone else? 

I have long had a concern over the abdication by Congress of its 
constitutional duty to legislate. There is a belief among some that 
society is just too complex for 535 individuals, 435 here in the 
House and 100 across the Capitol in the Senate, to come up with 
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the legislation necessary for a properly functioning society. I reject 
that premise. 

Mr. Gattuso, I would like to just go over some of the recent regu- 
lations that we are seeing coming out and just get your opinion. Do 
you believe that 535 Members of Congress might be able to con- 
clude whether carbon dioxide is an air pollutant under the Clean 
Air Act? 

Mr. Gattuso. I think that they are capable of making that deci- 
sion. 

Mr. Rothfus. Would Congress be able to take hearings on that 
issue and make a deliberative decision on that? 

Mr. Gattuso. I think you can. 

Mr. Rothfus. Do you believe that 535 Members of Congress 
might be able to review the Secretary of Health and Human Serv- 
ice’s dicta of what must be in every person’s health care plan and 
make a reasoned judgment on whether that is a good idea or not? 

Mr. Gattuso. Absolutely. 

Mr. Rothfus. And do you believe that 535 Members of Congress 
have the capacity to determine what a qualified mortgage should 
be, whether we should require a 10 percent down payment, a 15 
percent down payment, a 20 percent down payment? 

Mr. Gattuso. Not only that, but they are able to decide whether 
the government can decide that for consumers. 

Mr. Rothfus. I would like to ask the professors a little bit about 
the constitutionality issues. Isn’t this really yet a further condition 
precedent to a regulation becoming effective? It is inchoate in the 
sense that we have requirements that a regulation should go 
through, and yet we have established one more requirement in the 
REINS Act where it will not even become effective until it has been 
approved by Congress. Can you comment on that, professors? 

Mr. Levin. That is exactly the argument that was made on be- 
half of the legislative veto in its day, that it was just a device that 
Congress attached to the Immigration and Nationality Act to be a 
condition precedent for deportation decisions, and the Supreme 
Court gave that no weight because it undermined the heart of the 
bicameralism and presentment requirements. I think the same 
would be true in this instance. 

Mr. Rothfus. But when we have legislation that we know is 
going to be subject to this, can’t the Congress be considerate of 
that? When we delegate to a regulatory agency to come up with a 
regulation, under REINS we would know that that is going to come 
back to the Congress for review. 

Mr. Levin. Well, if I may comment on your previous character- 
ization of this as rule by elites, I think that the process that 535 
Members established is actually a pretty sound one. They make 
some decisions themselves. They leave others to the executive 
branch through a delegation, and the executive branch’s decisions 
are subject to political accountability because presidents make deci- 
sions and they run on their record, and in this instance President 
Obama ran on his record of regulation. It was squarely an issue in 
the last campaign. It was hotly debated on all sides. He was re- 
elected, and I think the people spoke, although not everybody 
seems to have heeded that message. 

Mr. Rothfus. Professor Claeys? 
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Mr. Claeys. So with respect to Professor Levin, I disagree on 
several points. First, there is a huge difference between Congress 
being able to — there is a huge diference between the legislative 
veto and the REINS Act. In the legislative veto. Congress is saying 
we want the administrative process always to go forward, and then 
we want discretion for one house, both houses or a Committee to 
interject and stop one particular action. 

There is a huge difference between that set of affairs and an- 
other set of affairs where Congress says even though most of the 
time rulemaking has advantages, we don’t want those advantages 
to be here because we are so worried about the impact on the econ- 
omy or the threat to rights. So we want to slow things down, and 
we want to take ownership of the basic policy choices. I don’t think 
that any judge who is at all practical or is a functionalist, in the 
way that Professor Levin talks about in his testimony, would ig- 
nore that difference. 

And — well, I will just stop there. 

Mr. Rothfus. Thank you. 

Thank you, Mr. Chairman. I yield back. 

Mr. Bachus. Thank you. 

At this time, I would like to recognize the gentlelady from Cali- 
fornia — from the state of Washington. I am sorry. 

Ms. DelBene. I am proud to be from the state of Washington. 

Mr. Bachus. Ms. Susan DelBene. 

Ms. DelBene. Thank you, Mr. Chair. 

Mr. Bachus. I want to express my appreciation to you, before 
your 5 minutes starts, for being a part of the civil rights pilgrimage 
this weekend to Alabama, where we remembered the 50th-year an- 
niversary of the integration of the University of Alabama, but also 
some sad events, the bombing of the 16th Street Baptist Church, 
Martin Luther King’s imprisonment in the Birmingham jail. It was 
a very meaningful weekend for all of us. I know Mr. Cohen has 
participated in that pilgrimage on many occasions, and I want to 
express my appreciation to both of you for investing that time. I 
think you both gained valuable insight. 

Ms. DelBene. Thank you, Mr. Chair. I was born in Alabama, as 
you know, so it was also incredibly important for me to have the 
opportunity to participate. So, thank you. 

Mr. Bachus. Thank you. 

Ms. DelBene. And thank you to all of you for being here today 
and taking your time and speaking with us. I really appreciate it. 

Mr. Gattuso, you talk in your testimony about the cost and bur- 
den of regulations, and you cite this in your submitted testimony, 
and we talked about this a bunch today. But if we really look at 
a cost-benefit analysis, do you ever think that there are benefits to 
regulations? And is it important that we take that into account? 

Mr. Gattuso. Certainly. There are many benefits, and many reg- 
ulations are well justified, as I said in my testimony. 

I think we have to look at some of the benefit estimates that 
have been made with maybe a grain of salt. For instance, there are 
quite a few recent regulations where the benefits that are claimed 
have little to do with the advertised purpose of the regulation. For 
instance, if you look at CAFE standards, the gains for the environ- 
ment and reduced pollution constitute only about one-third of the 
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total benefits that are claimed for that rule. The other two-thirds 
of the benefits are so-called private benefits, savings to consumers 
from using less fuel. 

Now, that would be a good thing for consumers if they chose it, 
but there is no market failure that has been identified and, frank- 
ly, consumers should be able to make the trade-off between paying 
another $1,800 for a car and savings for themselves. So the bene- 
fits don’t really match the justification for the rule. 

Ms. DelBene. But you think costs are always appropriately cal- 
culated and it is only benefits that are not? 

Mr. Gattuso. No, although we do have to recognize that the 
agencies that do the cost-benefit analyses tend to support the rules 
that they are proposing. So I think an estimate of cost by an agen- 
cy is going to be what you might call a statement against interest, 
but the benefits may be jacked up a little bit. But I think benefits 
and costs have to be compared, and also costs by themselves is a 
relevant standard to look at. The cumulative cost of regulations is 
by itself a factor to consider. 

Ms. DelBene. Professor Claeys, in its most recent report to Con- 
gress, the Office of Management and Budget estimates that the 
total benefits of significant regulations for the past 10 years ex- 
ceeded the cost by a ratio as high as 16 to 1. So how do you rec- 
oncile that with the notion that the regulatory costs are overbur- 
dening the economy if we don’t also look at the benefits involved? 

Mr. Claeys. Should this Congress defer to determinations by 
0MB about what the benefits or the costs are? Why shouldn’t this 
Congress decide for itself what the costs and benefits are? Because 
this Congress is responsible to the voters and answers to them in 
elections. 

Ms. DelBene. This is a data point. So if there is data that says 
that we have benefits, shouldn’t that be taken into account? 

Mr. Claeys. In the House and in the Senate, yes. 

Ms. DelBene. Mr. Levin, or Professor Levin — I’m sorry — what is 
your view? Mr. Gattuso talked about proposals to impose sunset 
dates for regulations, and I wanted to hear your feedback on that. 

Mr. Levin. Yes. I testified to the Subcommittee last year about 
proposals just to re-examine rules every 10 years, and I testified 
that that is too inflexible and would take up too much time of the 
agencies re-examining things, as opposed to getting on with the 
people’s business, which Congress has assigned it. 

So I would say, going even further, a sunset provision would be 
a very bad idea because it takes about 2 years to issue a major 
rule, and if you have to redo it every 10 years, you are essentially 
taking enormous amounts of time away from the agency’s ability 
to perform the functions that Congress has told it to do. It would 
be a very bad idea. 

Ms. DelBene. So what would your proposal be if we look at the 
challenges that we face in terms of the rulemaking process? Do you 
have a proposal besides the REINS Act that we might look at to 
make it a more streamlined process? 

Mr. Levin. Well, with respect to — I mean, I would abandon this 
particular line of inquiry and get onto making more effective sub- 
stantive decisions. But on the specific question of in what ways 
should Congress oversee agencies, I would encourage you to look at 
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some ABA recommendations for reform of the Congressional Re- 
view Act, which are cited in my prepared statement for today. 

Ms. DelBene. Thank you. 

Thank you, Mr. Chair. 

Mr. Bachus. Thank you. 

Mr. Gattuso, with respect to the Dodd-Frank financial rules I am 
familiar with, but even just moving beyond that into just the gen- 
eral condition, many prominent experts have noted that small busi- 
nesses lack rent-seeking capabilities. They lack regulatory compli- 
ance staff to comply, and accordingly are at a competitive disadvan- 
tage. They also lack — many, many bigger corporations have lob- 
bying shops that lobby both the agencies and the Congress. 

I think, just to give you two examples, in the Durbin Amend- 
ment, which applied to debit cards but not credit cards, because the 
larger banks lobbied and got credit cards exempted, so you have a 
situation where you have the large banks, the seven large banks, 
the largest banks have almost all the credit card business, where 
the community and smaller banks and regional banks have the 
debit cards, and it is much more important to their business. And 
yet, they were not successful. So the Durbin Amendment only ap- 
plies to debit cards. 

I think we have many other examples. For instance, the regu- 
lators first put caps on the large banks eight or 9 months before 
they did on the smaller banks. They engineered a bailout of AIG, 
which turned around, and that money within 24 hours went into 
some of the largest banks in this country. You didn’t see the small- 
er banks bailed out. 

Is there a danger that large corporations can manipulate the 
process of writing new major regulations to drive their smaller 
competitors out of business? 

Mr. Gattuso. Not only is there a danger, but it is a reality. It 
happens all the time. By the way, AIG is not just money going into 
the banks in our country, but it is going into banks in France and 
Germany and the rest of the world as well. 

But I think that small businesses do bear a heavier burden of 
regulation because of the reasons that you cite and are not as well 
represented in the rent-seeking festival in Washington. 

But even outside of small businesses, a lot of these regulations 
are less driven by the public interest, I believe, than driven by con- 
flicts between industries. The Durbin Amendment was a conflict 
between the financial institutions and big retailers and I think was 
driven by the representations of each side. You can go down the 
list. Not every regulation, but a large number of them are just bat- 
tles between different industry segments rather than something 
the public interest is behind. 

Mr. Bachus. Thank you. 

Professor Claeys, since you last testified before the Committee, 
the threat that the executive branch will use the regulatory process 
to legislate unilaterally and thwart the will of Congress has in- 
creased. I just introduced an article from the Wall Street Journal 
that was published yesterday and again today where the EPA is 
going to take some pretty drastic steps, according to that article. 

But how serious a threat is this kind of what I characterized as 
an end run around Congress to our constitutional system? 
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Mr. Claeys. I am not going to presume to speak for all Ameri- 
cans. For myself, as a citizen and as a scholar, I am very con- 
cerned. 

Mr. Bachus. What now? 

Mr. Claeys. In my own capacity as a citizen and in my own ca- 
pacity as a scholar, I am concerned. But I don’t want to make it 
sound as if my concern is only about the Obama administration. I 
think this has been a trend for 30 and 40 years going across both 
parties and presidents of both parties. 

Mr. Bachus. Oh. And listen, I think that the general public and 
most Members of Congress would agree with you that this is not 
something that originated with the Obama administration. I do 
think that it has accelerated under this Administration. Do you 
agree? 

Mr. Claeys. Yes, sir. 

Mr. Bachus. Okay. Does this threat increase the need for the 
REINS Act as a check on unilateral executive branch lawmaking? 

Mr. Claeys. Yes, Mr. Chairman. 

Mr. Bachus. Thank you. 

Mr. Gattuso, past congresses have delegated to the executive 
branch authority to legislate regulations that are now estimated to 
consume 14 percent of the national income. Does that even re- 
motely resemble the framers’ constitutional design? 

Mr. Gattuso. The framers established three branches of govern- 
ment. Today we have four, and arguably perhaps the largest one 
is the regulatory branch, which is not in the Constitution. I am not 
saying that we don’t need some regulations. Certainly, we live in 
a more complex society than we once did. But the framers estab- 
lished a system of accountability and separation of powers where 
the Congress is ultimately responsible for setting the rules. I think 
the REINS Act would reinforce that original conception. 

Mr. Bachus. Do you think that the number and the cost of regu- 
lations is inhibiting the creation of jobs, particularly in small busi- 
nesses? 

Mr. Gattuso. Definitely. We have heard from any number of 
small businessmen, from entrepreneurs, saying that either they 
were not able to hire more people or, in effect, hired fewer because 
of regulation. Only last week, the founder of Subway sandwiches 
stated that if he had been starting his restaurant chain in the cur- 
rent environment, it would not have succeeded. It would not exist. 

Mr. Bachus. Thank you. 

Mr. Claeys, do you believe that the number and extent of regula- 
tions, the cost, if it does in fact consume 14 percent of the national 
income, is that inhibiting jobs, particularly in small businesses? 

Mr. Claeys. With respect, Mr. Chairman, I am a professor of law 
and an educated consumer of scholarship about the relationship be- 
tween administrative agencies and courts and Congress. I don’t 
consider myself an economist. So in my testimony, I cited studies 
that seem to me reasonable. If they are true, they lay out that 
predicate. But I do not want to take a hard stand. It is not within 
my expertise. 

Mr. Bachus. Let me close with Mr. Levin, or Professor Levin. 
Are you familiar with the financial regulations which require a 
credit rating or creditworthiness by the three largest credit rating 
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agencies where the government required a credit rating or a credit- 
worthiness score, say, on securities, on securitizations from just the 
three largest? Or is that getting out of your field? 

Mr. Levin. I am not familiar with that specific regulation. No, 
sir. 

Mr. Bachus. Do you believe Dodd-Frank has disadvantaged com- 
munity hanks and your regional hank? 

Mr. Levin. I am not sure. If I were talking about Dodd-Frank as 
a whole, I would say that I am not convinced that it has disadvan- 
taged the country because I think there are strong arguments for 
doing something to repair the damage that was created without 
regulation. I can’t speak to this community banks area in par- 
ticular. 

Mr. Bachus. Are you familiar with the length of Dodd-Frank? 
Have you ever read any of it? Have you read some of the provi- 
sions? 

Mr. Levin. I have read much of it, not all of it. 

Mr. Bachus. Is it somewhat confusing to you? 

Mr. Levin. In places. Yes, Sir. 

Mr. Bachus. I know the regulators are struggling to try to figure 
out what Congress intended on the Volcker rule, and really, they 
are having a tremendous amount of trouble just trying to figure out 
what Congress intended. 

Mr. Levin. But I think that is because the area of financial regu- 
lation is complex because the phenomenon they are trying to deal 
with is complex. 

Mr. Bachus. I would agree. 

Mr. Levin. So it requires specialized work more than Congress 
itself can manage in order to come to grips with it. 

Mr. Bachus. When it gets to the point where the regulators can’t 
even figure out what Congress intended, I think it is indeed com- 
plex. 

Mr. Jeffries, the gentleman from Florida, is now recognized for 
his questions. 

Mr. Jeffries. Thank you, Mr. Chairman. From Brooklyn, New 
York. I just want to make sure we correct the record on that. 
[Laughter.] 

I always have to make sure that Brooklyn is in the house. 

Mr. Bachus. Oh, I thought that it was Mr. Garcia. I have con- 
fused you, Mr. Jeffries. You are from New York, right? 

Mr. Jeffries. Thank you, Mr. Chairman. 

Mr. Bachus. Where did Mr. Garcia go? 

Mr. Cohen. Back to Miami. [Laughter.] 

Mr. Jeffries. Seeking warmer weather. 

Mr. Gattuso, you testified that in your view, four branches of 
government have emerged, presumably the fourth branch of gov- 
ernment being this amorphous administrative dynamic. Now, let’s 
go through the three branches of government that were created by 
the founders of this great country. The first branch in Article 1, of 
course, is this great Congress, given certain enumerated, specific 
powers. 

The second branch created by Article 2 is the executive. 

The third branch is the judiciary. Is that correct? 

Mr. Gattuso. Yes. 
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Mr. Jeffries. Now, the premise of the judiciary branch, or at 
least part of its role, is to rein in unconstitutional overreach by the 
executive branch created in Article 2 . Isn’t that right? 

Mr. Gattuso. That is part of it, yes. 

Mr. Jeffries. So the courts have already been set up in the 
framework of the Constitution. If there is regulatory overreach, as 
is claimed by some of those here today, to rein in that administra- 
tive overreach if it violates the Constitution. Isn’t that the role of 
the Article 3 judicial system that we have in this country? 

Mr. Gattuso. If it violates the Constitution or a statute. But the 
courts do not make the substantive judgment about whether the 
overreach is in itself a good idea, a bad idea, economically sensible 
are not sensible. 

Mr. Jeffries. Right. Well, we can agree that if there is adminis- 
trative overreach that violates the Constitution of the United 
States, that the framers of this great Republic have already estab- 
lished a mechanism to rein in that overreach, and that is the Arti- 
cle 3 court system, correct? 

Mr. Gattuso. That would be the original purpose. 

Mr. Jeffries. Okay. Now, we have sort of an argument to be 
made, then, about the reasonableness of regulations. Some regula- 
tions are reasonable. I think you have conceded that, correct? 

Mr. Gattuso. Yes. 

Mr. Jeffries. And then you have concluded that others are out 
of control, costly to the economy, correct? 

Mr. Gattuso. Yes. 

Mr. Jeffries. Now, you have said that there are costs that are 
billions, if not trillions, of dollars in regulatory overreach. That is 
in your testimony, correct? Can you cite to me an example of a tril- 
lion-dollar regulatory overreach? 

Mr. Gattuso. Well, the trillion would be the cumulative figure. 
But certainly in the last year, there were two regulations adopted 
by the Obama administration with costs over $9 billion, the boiler 
MAC regulation and the CAFE rules. 

Mr. Jeffries. That is in your estimation, correct? 

Mr. Gattuso. That is the estimate of the agencies enacting the 
rule, the ERA or the National Highway Traffic Safety Administra- 
tion. That is not my number, that is their number. 

Mr. Jeffries. Okay. But there is a cost-benefit analysis that 
should be put into play. You have acknowledged you have the cu- 
mulative effect. Let’s put that aside. Then you have individual reg- 
ulatory actions, each of which presumably has a cost and a benefit. 
Is that right? 

Mr. Gattuso. That is right. 

Mr. Jeffries. Now, AIG was cited as an example where their 
outsized influence impacted perhaps the ability of them to get an 
accelerated bailout that perhaps other small banks and community 
institutions, small businesses weren’t able to get, at least in a time- 
ly fashion. Is that correct? 

Mr. Gattuso. Well, I think that there was a lot going on in 2008 
that was more than just standard lobbying. So I won’t say the AIG 
bailout was due just to lobbying by AIG. But I think the point was 
that — the point I think the Chairman was making was that there 
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was disparate treatment, disparate effects between the AIGs of the 
world and the small community banks. 

Mr. Jeffries. Right. Now, if you invest more regulatory author- 
ity in the Congress, which is subject to this lobbying behemoth, 
doesn’t it then give more power to the AIGs of the world, who don’t 
have the same ability to influence the regulators? 

Mr. Gattuso. I think the fact remains that the Congress is the 
representative of the people, and if the Congress is not the legiti- 
mate body to make the decisions, prudential decisions as to how 
much we want to regulate, who we want to control, who should not 
be regulated, then there is really nothing the Congress does that 
can be justified. 

Mr. Jeffries. Do you recall the size of the AIG bailout? 

Mr. Gattuso. I don’t have a number. 

Mr. Jeffries. One hundred and eighty billion dollars. Why did 
we have to bail AIG out to the tune of $180 billion? Is it because 
of the absence of regulation that led to some of the activities such 
as the issuance of credit default swaps, a totally unregulated vehi- 
cle that was out of control, that AIG didn’t have the capacity to 
fund once the market fell out and the bottom dropped out of the 
economy? Isn’t that $180 billion bailout, which is somehow cited as 
an example of the evils of regulation, in reality a prime example 
of why, in many instances, particularly in terms of what Dodd- 
Frank was attempting to accomplish, regulation is necessary? 

Mr. Gattuso. I think the financial crisis of 2008 was the effect 
of — certainly there was a private role, but a large portion of it was 
the government policies in terms of interference in the housing 
market, supporting the bubble in housing, and encouraging the cre- 
ation of loans that were not appropriate. 

Mr. Jeffries. Mr. Chairman, I know my time has run out. If I 
could just allow Mr. Levin to respond? 

Mr. Levin. I don’t agree with that story of why we had a finan- 
cial crisis, but I think the point I would make is that it does take 
a while to work through the regulatory response, and the long bill 
that the Chairman mentioned is long and confusing. That is why 
you need an extended process by which regulators can sort out 
some of the details that weren’t fully resolved at the beginning. It 
is an open process, and is participatory, and it is subject to judicial 
review not just for constitutionality but also for the reasoning of 
the decision. 

So a salient difference between the administrative process and 
the legislative is that although there is politics at the administra- 
tive level, the courts will insist that the matter be rational and de- 
fensible. They are a check. You don’t have that check on decisions 
that the legislature makes. So although there is politics on both 
sides, there is a restraint on the administrative side that doesn’t 
exist on the legislative side. 

Mr. Jeffries. Thank you, professor. 

Mr. Backus. Thank you. 

Would either of you gentlemen are all three of you gentlemen 
want to comment further on anything, any questions or any 
thoughts you have had that you think would be helpful? 

Mr. Gattuso. If I can make just one comment? 
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Mr. Bachus. I am going to let Mr. Collins have a round of ques- 
tions. But be thinking — and this will give you five or 6 minutes to 
think about maybe if you want to have a 2-minute rebuttal or 
wrap-up or just some other thoughts. 

Mr. Collins is now recognized, the gentleman from Georgia, for 
5 minutes. 

Mr. Collins. Thank you, Mr. Chairman. I appreciate the pa- 
tience today. It has been sort of a crazy day. I think this is a need- 
ed proposal. I think it is something that we can look at. 

I do have a couple of questions. Professor Claeys, what are some 
other ways, in addition to REINS, that we can ensure that the 
Obama administration weeds through existing regulations and 
eliminates unnecessary burdens on job creators, something they 
said they wanted to do but obviously have not? 

Mr. Claeys. I will give you some thoughts off the top of my head. 
I am not sure that the question hits at my core scholarly expertise. 

Mr. Collins. Well, if anybody else wants to jump in after Pro- 
fessor Claeys, go right ahead. 

Mr. Claeys. I would say the appropriations process and the at- 
tempts to link things like the increase of the debt ceiling to nego- 
tiate policies that will lead to economic growth and lead to deregu- 
lation. Those are a couple of examples. 

Mr. Collins. Increasing the debt ceiling? Did I hear you cor- 
rectly? 

Mr. Claeys. If the debt ceiling is going to be increased, then this 
Congress can use the leverage it has to do some other 

Mr. Collins. You are saying to use the debt ceiling, okay. 

Mr. Claeys. As leverage for other things that you think will 
have salutary effects on the economy. 

Mr. Collins. Okay. Does anybody else have anything that they 
would like to add to that? 

Mr. Gattuso. I think, and this might sound surprising, but I 
think the Obama administration’s power to control and limit and 
review regulations should be preserved and expanded, specifically 
the fact that independent agencies are not reviewed or are not sub- 
ject to regulatory requirements. So I think extending the Adminis- 
tration’s authority over independent agencies actually would be a 
plus. 

Mr. Collins. Well, I think extending it or not extending it, they 
are not doing anything to eliminate, is irrelevant. 

Mr. Gattuso. I am not defending the Obama administration. 

Mr. Collins. But, I mean, in defending your own answer, we can 
give them all the power in the world, which we are not, give them 
all the power in the world, but if they don’t do anything, just do 
their stated claim of unnecessary in relieving these burdens, what 
is the purpose? 

Mr. Gattuso. It is certainly not the complete answer, but I think 
putting some limits on independent agencies is appropriate. 

Mr. Collins. I would not disagree with that. I think maybe we 
are going about it two different ways. 

Mr. Levin. 

Mr. Levin. As a matter of fact, I was at a hearing of this Sub- 
committee last year on the subject of retrospective review of rules, 
and I would refer you to the statement I submitted then which re- 
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viewed the Obama administration’s efforts, which I think have 
been substantial. But I also commented on ways in which Congress 
could, if it chose, set up a structure to promote retrospective review 
of rules on its own. So I would refer you to that. 

Mr. Collins. Okay. I think one of the issues that is coming up, 
and I just came from another hearing this morning, and it goes 
back to sort of your answer to your question a little bit, but there 
is approximately $67 billion, I think, give or take — and I don’t re- 
member the number; I am going back and forth — the IGs have re- 
ported to their different departments on savings that could be had, 
okay? $67 billion has been left on the table and not implemented 
by the departments. There was much ado and gnashing of teeth, 
and you would think that truly a lot of things had come to an end 
this morning because of the sequester that everybody wanted to 
bring in. 

My question sort of tags on here. If we are not implementing — 
and let’s dig a little deeper here. If we are not implementing cost- 
cutting measures, which have been implemented by the inspector 
generals in these various agencies, if Congress does not, through 
the power of the purse, which it is supposed to have, through reg- 
ular order of appropriations process to control how money is spent, 
where it goes, and how those operate, isn’t it not within the pur- 
view of Congress to continue this process given the fact that right 
now this Administration, and I’m going to say from the perspective 
the IG presented, previous Administrations as well have chosen to 
ignore those kind of issues. 

What is the difference here in the money issue and the regu- 
latory issues if Congress sort of sits back and lets the Administra- 
tion do it? Are we not, in essence, giving away our constitutional 
authority, but also putting a hands-off approach and then com- 
plaining about it in the long run? 

Mr. Gattuso. I think that is entirely correct. Congress both has 
the responsibility and the power to review and scrutinize and en- 
sure that regulations are sensible and justified. 

Mr. Claeys. I agree with Mr. Gattuso on the regulation. As a 
scholar, I don’t have any opinion on the spending issues. As a tax- 
payer and a citizen, I support what you say. 

Mr. Levin. Well, I think the power of oversight is longstanding 
and traditional, and I think Congress has a legitimate role over 
time to examine expenditures and decide whether it thinks they 
are being made wisely. I think it would be well for Congress to pur- 
sue these traditional areas of oversight, as opposed to exploring 
these rather novel alternatives such as the ones that are before us 
today. 

Mr. Collins. I take great exception to saying “novel” when you 
actually look at the constitutional authority of Congress is to watch 
over and pass the laws and regulations, and it also then, from 
purse strings to other things, to make sure that the American peo- 
ple and small businesses are protected and taken care of To say 
it is a novel approach to simply look at regulations in a way that 
we can actually rein that in to me is not framing this question very 
much. 

Mr. Levin. Excuse me. I was unclear. I met the REINS Act is 
novel, but regular oversight of rules is not. 
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Mr. Collins. It may be novel in its approach, but at this point, 
with lack of it going on, I think there is an issue here to where 
Congress does need to look at this and find the proper way to make 
sure that we are in an environment in which we are not cutting 
out our own businesses and others from regulation that are either 
being done with political agendas or other things. 

Mr. Chairman, I see my time is over. I apologize. I yield back. 

Mr. Bachus. I appreciate that, Mr. Collins. 

Gentlemen, each of you are recognized for one or 2 minutes, if 
you wish. 

Mr. Gattuso. Well, I will start. I just want to make two points. 
Through most of this hearing, there may be an impression left that 
there is a dichotomy, a choice that needs to be made between rely- 
ing on experts and Congress taking direct control over regulatory 
policy. I think that is a false choice. I know nothing about electrical 
systems, but if I needed an electrician, I can hire one. But if I dis- 
agree with what he recommends, I get to have the final say. 

So I think Congress can review regulations, but that does not 
mean that they do it without knowledge, without expert advice and 
a knowledge of the facts on the ground. 

Also, a question was asked about the respect for Congress, and 
I have been very critical of Congress. I don’t agree with everything 
Congress does. I doubt whether any of you agree with everything 
Congress does. But it is the only representative national body that 
we have, and it is imbued by the Constitution with the responsi- 
bility to oversee these policy matters, and I think the proper re- 
spect for the Constitution and for Congress would demand that 
that be accommodated. 

Mr. Claeys. Mr. Chairman, I have three points. One has to do 
with this argument about gridlock. I think that the argument for 
gridlock cuts in the direction opposite to the one it has been sug- 
gested to cut throughout this hearing. To me, the analogy that 
comes to mind is imagine that there is a group of people who are 
partners, and they have irretrievable or irreconcilable differences. 
There are circumstances in which it is okay to appoint a receiver, 
but a receiver is really an option of last resort because if the part- 
ners have really deep differences, they won’t trust a receiver any 
more than they will trust each other, because they don’t trust each 
other. 

In our polarized climate, the worst thing to do is for people in 
the minority right now to try to watch the agencies make Demo- 
cratic policy, and then if the Administrations were to switch, the 
Democrats watch the Republicans make policy. It is better to have 
these kinds of deep, visceral disputes in Congress. 

My second point is very similar to Mr. Gattuso’s. I don’t think 
we have heard enough today about the way in which the REINS 
Act improves regulatory processes by making the agencies more ac- 
countable to Congress, and by making the agencies educate Mem- 
bers of Congress the way the electrical engineer would educate Mr. 
Gattuso. 

On this, I recommend that Members of the Committee consult 
David Schoenbrod’s testimony last Congress on this point. He was 
a former NRDC lawyer, and he thought that environmental laws 
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were made best when Congress got actively involved with the EPA 
regulation. 

And last point that Mr. Jeffries made about the courts, this Con- 
gress has an independent duty to consult the Constitution, and a 
lot of the statutes that courts enforce in administrative law are 
written by Congress. Well, they all are written by Congress, but 
courts don’t look at them very closely. This Congress owes a duty 
to make sure that it thinks that these statutes are constitutional. 
There are other situations where courts were not the best arbiters 
or protectors of individual rights, and the best example I can think 
of is Bred Scott. It was a Republican Congress and a Republican 
president that went to the people and said that the court system 
has messed up our individual rights. 

Mr. Bachus. Thank you. 

Professor Levin? 

Mr. Levin. Yes. I would like to use the example of greenhouse 
gas regulation, which has been mentioned during this hearing, to 
try to draw some points together. One, of course, is that the Su- 
preme Court itself told the EPA to get moving in dealing with cli- 
mate change issues. 

But beyond that, the greenhouse gas situation is one in which 
EPA is now proceeding to come up with regulations to address this 
matter. The Clean Air Act is probably not the ideal way in which 
to do it, but the Administration is taking the initiative because 
Congress has been unable to take any action to further action on 
climate change. Because of the inaction at that level, the EPA has 
gone forward on its own. 

Now, if you have a system like REINS in which you have not 
only the ability — Congress is not only gridlocked on its own, but 
also is able to block the Administration, the upshot is nothing gets 
done on climate change. The climate is going to just keep getting 
worse. The climate is not a regulated entity such that if you re- 
move the yoke of burdensome regulations, the climate can breathe 
free and produce jobs. The climate just keeps getting worse, so 
something should be done. 

If the EPA proceeds with rules, those will be subject to judicial 
review, and have been to some extent already, and there is some 
hope of something getting done. But I think the REINS Act would 
simply generate policy paralysis with no action taken. I think that 
is not in the interest of the country, and it is an example of the 
problems that this legislation would bring about. 

Mr. Bachus. I thank all the gentlemen. I think you have all 
three given thoughtful testimony. 

Mr. Cohen, if you have a final word, you are welcome. 

Mr. Cohen. I just thank the Chairman for his courtesies in ex- 
tending time and for his other activities, engaging in the retreat 
this past weekend in Alabama. His heart is obviously in the right 
place. Thank you. 

Mr. Bachus. Thank you. 

Mr. Cohen and I are in agreement that the gridlock here is — we 
are making a bunch of cuts in discretionary spending when some 
of our mandatory spending programs are driving our debt and def- 
icit, and I think we are both disappointed that we have come to 
what I think we all agree is a dreadful situation. 
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At this time, our hearing is concluded. Each of the witness’ writ- 
ten statements will be entered into the record in its entirety, and 
I ask that each witness — well, we have already done that. 

This concludes the hearing. Thanks to all of our witnesses for at- 
tending. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. 

This hearing is adjourned. 

[Whereupon, at 1:17 p.m., the Subcommittee was adjourned.] 
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Material submitted by the Honorable Steve Cohen, a Representative in 
Congress from the State of Tennessee, and Ranking Member, Sub- 
committee on Regulatory Reform, Commercial and Antitrust Law 


EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 
WASHINGTON. O.C. 20603 

December (>.2011 
(House) 

Statement of Administration Policy 

H.R. 10 - RegtiUliony From (lie FAecutivc in Need of Scrutin\ \ci of 2011 
(Rep Davis. K-Kcniucky. and 204 cosponsors) 

The Administration is committed to ensuring lhai regulations arc smart and effective, and 
tailored to further statutory goals in the most cosi-elTective and efficient manner Accordingly, 
the Administration strongly opposes House passage of HR 10. the Regulations From the 
Exeaitive in Need of Scmiiny Act which would impose an unprecedented re<|uirement that a 
joint resolution of approval be enacted by the Congress before any major rule of Executive 
Branch agencies could have force or elTeci This radical departure from the longstanding 
separation of powers between the Executive and Legislative branches would delay and. in many 
cases, thwart implementation of statutory mandates and execution of duly enacted laws, increase 
business uncertainty, undermine much-needed protections of the American public, and create 
unnecessar\- confusion 

There is no justification for such an unprecedented rei)uircmcnt W hen a Federal agency 
promulgates a major rule, it must already adhere to the particular recjuirements of the statute that 
it is implementing and to the constraints imposed by other Federal statutes and the 
Constitution Indeed, in many cases, the Congress has mandated that the agency issue the 
particular rule The agcnc\ must also comply with the rulemaking requirements of ihe 
Administrative Procedure Act (5 U S C 551, el seq.) When it issues a major rule, the agency 
must perform analyses of benetiis and costs that typically are required by one or more statutes 
(such as the Regulatory Flexibility Act, the Unfunded Mandates Reform Act, and the Paperwork 
Reduction Act) as well as by Executive Order 12806 

In addition, this Administration has already taken numerous steps to reduce regulatory costs and 
to ensure that all major regulations are designed to maximize net benefits to society Most 
recently, Executive Order 13563 requires careful cost-benefit analysis, increased public 
participation, harmonization of rulemaking across agencies, flexible regulatory approaches, and a 
rcguiatoiy retrospective review Finally, agency rules are subject to Federal c<.Hjrts 

.Moreover for the past 1 5 years, the Congress itself has had the opportunity, under the 
Congressional Review Act of l‘>96 (CRA). to review on an individual basis the rules - both 
major and non-major - that Federal agencies have issued 

By replacing this w ell established framework with a blanket requirement of Congressional 
approval. H R 10 would throw all major regulations into a monlhs-long limbo, fostenng 
uncertainty and impeding business investment that is vital to economic growth Maintaining an 
appropriate allocation of responsibility between the two branches is essential to ensunng that the 
Nation’s regulatory system etTectively protects public health, welfare, safety, and our 




environment, while also promoting economic growth, innovation, competitiveness, and job 
creation. 


If the President were presented with H,R. 10. his senior advisers would recommend that he veto 
the bill. 



102 


Dissenting Views 

INTRODUCTION 

H.R. 10, the “Regulations From the Executive in Need of Scru- 
tiny Act of 2011,” (REINS Act) is a flawed attempt to make the 
rulemaking process more subject to Congressional oversight and ac- 
countability. In effect, however, the bill will substantially delay and 
potentially prevent agency rulemaking, at great risk to public 
health and safety, by requiring that any major new rule be affirma- 
tively approved by Congress and the President. The bill effectuates 
this process by amending the Congressional Review Act ^ (CRA) to 
require Congressional approval of major rules (i.e., rules with an 
annual impact on the economy of at least $100 million) before they 
may become effective. 

This legislation is based on the false premise that regulation is 
bad for business, only results in costs, and stifles job creation. H.R. 
10 is unnecessary because Congress already has sufficient tools to 
conduct effective oversight, which include narrowing delegations of 
authority to agencies, controlling agency appropriations, and con- 
ducting oversight of agency activity. In addition, II.R. 10 presents 
serious Constitutional concerns as it may violate inherent separa- 
tion of powers principles. 

By requiring Congressional approval of major rules, H.R. 10 
would serve as a procedural “chokehold” in multiple ways on Fed- 
eral agency rulemaking and undermine the ability of agencies to 
provide essential protections to Americans. This le^slation is a 
thinly disguised attempt to prevent the implementation of critical 
laws, such as the Patient Protection and Affordable Care Act ^ and 
the Dodd-Frank Wall Street Reform and Consumer Protection Act.^ 

The REINS Act is strongly opposed by a broad coalition of 72 en- 
vironmental, labor, and consumer organizations, including the 
AFL-CIO, the American Federation of State, County and Munic- 
ipal Employees, the American Lung Association, Families USA, the 
National Association of Consumer Advocates, the League of Con- 
servation Voters, and the Union of Concerned Scientists, Science 
Integrity Division.^ Additionally, 66 respected academics in the 


1 5 U.S.C. §§801-08 (2011). 

2Pub. L. No. 111-148, 124 Stat. 119 (2010). 

s Pub. L. No. 111-203, 124 Stat. 1376 (2010). 

^ The other organizations include: 350.org, AhEeCOSIl, Alliance for a Just Society, American 
Federation of Government Employees, American Rivers, ARISE CHICAGO, Arkanscis Interfaith 
Committee for Worker Justice, Association of Flight Attendants-CWA, BlueGreen Alliance, 
Breast Cancer Action, California Rural Legal Assistance Foundation, Center for Biological Di- 
versity, Center for Science in the Public Interest, Clean Air Watch, Clean Water Action, Com- 
iiiunity OrganizaLions in Action. Consumer Federation of America, Consumers Union, Defenders 
of Wildlife, Demos, Earth Day Network, EarthjusLice, Easter Seals, Enviromiieiit America, Eiivi- 
romiiental Defense Fund, Equal Justice Center, Friends of the Earth, Gre^ Panthers, 
Greenpeace USA, Health Access California, Health Care for America Now, Inter/aith Worker 
Justice, Interfaith Worker Justice Committee of Colorado, International Union, United Auto- 
mobile, Aerospace, & Agricultural Implement Workers of America (UAW), 3 of 3, National Audu- 
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fields of administrative and environmental law also oppose the 
REINS Act because it is “unnecessary to establish agency account- 
ability and unwise as a matter of public policy because it undercuts 
the implementation of laws intended to protect people and the envi- 
ronment.” ® 

For the foregoing reasons and others discussed more fully below, 
we must respectfully dissent and urge opposition to H.R. 10. 

DESCRIPTION AND BACKGROUND 

The REINS Act would dramatically change agency rulemaking 
by requiring all new major regulations to be affirmatively approved 
by both Houses of Congress and the President before they can take 
effect. It should be noted, however, that Congress already has the 
authority under the CRA to disapprove such rules.® Pursuant to 
the CRA, any agency rule automatically takes effect absent a joint 
resolution of disapproval enacted by Congress within 60 legislative 
days from receipt of the rule.'^ H R. 10 amends the CRA to create 
a new process for major rules whereby they may only take effect 
upon Congressional and Presidential approval. By imposing this 
unrealistic and unworkable requirement, the REINS Act will effec- 
tively prevent Federal rulemaking and thereby threaten public 
health and safety as well as the economic soundness of our Nation. 

Section 2 of the REINS Act sets forth the substantive provisions 
of the legislation. New Section 801(a)(1)(A) requires a Federal 
agency to submit a report to each House of Congress and to the 
Comptroller General of the Government Accountability Office 
(GAO) a report containing: (1) a copy of the rule; (2) a concise gen- 
eral statement relating to the rule; (3) a classification of the rule 
as a major or non-major rule, including the rule’s classification spe- 
cifically addressing each element of the definition of a “major rule;” 
(4) a list of any other related regulatory actions intended to imple- 
ment the same statutory provision or regulatory objective, together 
with a description of the rule’s individual and aggregate effects; 
and (5) the rule’s proposed effective date. With respect to the rule’s 
classification as a major rule, the report must indicate: (1) whether 
the rule has an annual effect on the economy of $100 million or 
more; (2) whether the rule imposes a major increase in costs or 
prices for consumers, individual industries, Federal, state, or local 


bon Society, National Consumers League, National Council for Occupational Safety and Health., 
National Gay and T.esbian Task Force Aci.ion Fund, National Women’s Health Network, Natural 
Resources Defense Council, 0MB Watch, Our Bodies Ourselves, People for the American Way, 
Pesticide Action Network North America, Physicians for Social Responsibility, ProgressNow, 
Public Citizen, Reproductive Health Technologies Project, Repubhcans for Environmental Pro- 
tection, RICOSH, Safe Tables Our Priority (S.T.O.P.), Sierra Club, South Florida Interfaith 
Worker Justice, Southern Environmental Law Center, The National Consumer Voice for Quality 
Long-Term Care, The TMJ Association, The Wilderness Society, Transport Workers Union of 
America APL-CIO, U.S. PIRG, United Steelworkers, United Support & Memorial for Workplace 
Fatalities, USAction, Voces de la Frontera, Women’s Voices for the Earth, Workers Interfaith 
Network. See Letter from 72 organizations to Representative John Conyers, Jr., Ranking Mem- 
ber, Committee on the Judiciary (Feb. 11, 2011) (on file with the United States House of Rep- 
resentatives, Comm, on the Judiciary, Democrats). The American Association for Justice also 
submitted a Letter opposing H.R. 10 to Representative Jolm Con 5 '^ers, Jr., Ranking Member, 
CoiiiiiiiLLee on Lhe Judiciary (Feb. 1, 2001) (on file with the United States House of Representa- 
tives, Comm, on the Judiciary, Democrats). 

® See Letter from 66 law professors to Members of the United States Senate and United States 
House of Representatives (Feb. 8, 2011) (on file with the United States House of Representa- 
tives, Comm, on tlie Judiciary, Democrats). 

65 U.S.C. §80l(b) (2011). 

See 5 U.S.C. §802 (2011) (outlining congressional disapproval procedure). 
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government agencies, or geographic regions; or (3) whether the rule 
imposes significant adverse effects on competition, employment, in- 
vestment, productivity, innovation, or the ability of United States- 
based enterprises to compete with foreign-based enterprises. 

In addition, new section 801(a)(1)(B) requires an agency to sub- 
mit to GAO and both Houses of Congress: (1) a cost-benefit anal- 
ysis of the rule, if any; (2) actions taken pursuant to the Regulatory 
Flexibility Act;® (3) actions taken to comply with the Unfunded 
Mandates Reform Act of 1995; ^ and (4) any other relevant informa- 
tion or requirement under any other act or executive order. 

Under new section 801(a)(1)(C), each House of Congress must 
provide copies of the report required by 801(a)(1)(A) to the Chair 
and Ranking Member of each House and Senate standing com- 
mittee with jurisdiction to report a bill to amend the provision of 
law under which the rule is issued (hereinafter “Committees of Ju- 
risdiction'’). 

Pursuant to new section 801(a)(2)(A), the GAO must provide a 
report on each major rule to the Committees of Jurisdiction within 
15 calendar days from the date on which an agency submitted the 
report required by section 801(a)(1)(A). The GAO’s report must in- 
clude an assessment of the agenc/s compliance with 801(a)(1)(B). 
New section 801(a)(2)(B) specifies that agencies must cooperate 
with the GAO in providing information relevant to preparing its re- 
port required under 801(a)(2)(A). 

New section 801(a)(3) provides that a major rule takes effect 
upon enactment of a joint resolution of approval or whatever the 
enactment date is in the rule following enactment of the joint reso- 
lution, whichever is later. 

New section 801(a)(4) retains current law; i.e., nonmajor rules 
take effect after 60 days if Congress does not enact a joint resolu- 
tion of disapproval. 

New section 801(a)(5) clarifies that if a joint resolution of ap- 
proval is not enacted, a joint resolution relating to the same rule 
cannot be considered in the same Congress by either House. 

New section 801(b)(1) prohibits a major rule from taking effect 
unless Congress enacts a joint resolution of approval pursuant to 
the Act. In turn, new section 801(b)(2) deems a major rule as not 
approved and without effect if a joint resolution of approval con- 
cerning that rule is not enacted within 70 legislative or session 
days beginning on the date on which Congress receives the report 
required by section 801(a)(1)(A), excluding days that either House 
is adjourned for more than three days during session. 

New section 801(c) sets forth certain temporary exceptions to the 
Congressional approval process for major rules. New section 
801(c)(1) provides that a major rule may take effect for one 90-cal- 
endar-day period if the President makes a determination under sec- 
tion 801(c)(2). New section 801(c)(2), in turn, authorizes the Presi- 
dent to determine by executive order that a major rule should take 
effect notwithstanding the requirements of this statute if such rule 
is: (1) necessary because of an imminent threat to health or safety 
or other emergency; (2) necessary for the enforcement of criminal 


»5 U.S.C. §J601 et seq. (2011). 

3 Pub. L. No. 104-4, 109 Stat. 48 (1995). 
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laws; (3) necessary for national security; or (4) issued pursuant to 
a statute implementing an international trade agreement. New sec- 
tion 801(c)(3), however, clarifies that the President’s exercise of au- 
thority under this subsection does not affect Congressional ap- 
proval procedures outlined in new section 802. 

New section 801(d) addresses instances when major rules are 
submitted to Congress within 60 legislative or session days prior to 
the adjournment of a Congressional session through the date Con- 
gress first convenes its next session. New section 801(d)(1) states 
that any rule submitted within such period is subject to the Act’s 
approval and disapproval procedures in the succeeding session. 
New section 801(d)(2)(A) specifies that, in such a circumstance, the 
rule must be treated as if it were published in the Federal Register 
on the 15th session or legislative day after the succeeding session 
convenes and considers the report, on such a rule to have been sub- 
mitted on such day. New section 801(d)(2)(B) specifies that this 
subsection should not be construed to affect the requirement that 
a rule be submitted to Congress before it can take effect. Finally, 
new section 801(d)(3) provides that a rule in this circumstance 
takes effect as otherwise provided for by law, including pursuant 
to the other provisions of the Act. 

Although new Section 802 is not within the jurisdiction of our 
Committee, an explanation of this provision is necessary to place 
the remainder of the bill in perspective. Subsections (c) and (d) de- 
tail the expedited Senate procedures for consideration of joint reso- 
lutions of approval. Subsection (c) requires that a Committee of Ju- 
risdiction be automatically discharged from further consideration of 
a joint resolution if it has not reported the joint resolution within 
15 session days after the joint resolution’s introduction. The vote 
on final passage of the joint resolution must take place on or before 
the 15th session day after the relevant Committees of Jurisdiction 
report the joint resolution or are discharged from further consider- 
ation of such joint resolution. 

New section 802(d)(2) limits total Senate debate time on a joint 
resolution of approval (including all debatable motions and related 
appeals) to a mere two hours, to be divided evenly between those 
in support and those in opposition to the joint resolution. A motion 
to further limit debate is in order, but not debatable. Amendments 
and motions to postpone, to proceed to consideration of other busi- 
ness, or to recommit the joint resolution are not in order. 

New section 802(e) details expedited procedures in the House of 
Representatives for consideration of joint resolutions of approval. 
New section 802(e)(1) requires that a Committee of Jurisdiction be 
automatically discharged from further consideration of a joint reso- 
lution if it has not reported the joint resolution by the end of 15 
legislative days after the joint resolution’s introduction. The vote on 
final passage of the joint resolution must take place on or before 
the 15th legislative day after the relevant Committee of Jurisdic- 
tion report the joint resolution or are discharged from further con- 
sideration of such joint resolution, further limiting the Committee’s 
time for consideration. 

New section 802(e)(2)(B) limits total debate time in the House of 
Representatives on a joint resolution of approval to a mere two 
hours, divided evenly between those in support and those in opposi- 
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tion to the joint resolution. A motion to further limit debate is not 
debatable. Amendments to and motions to recommit the joint reso- 
lution as well as motions to reconsider the vote on the joint resolu- 
tion are not in order. 

New section 802(f) concerns the instance when one House of Con- 
gress, before it passes a joint resolution of approval, receives a joint 
resolution of approval from the other chamber. In such an instance, 
the House that has not yet passed the joint resolution will continue 
following its procedures as if no joint resolution had been received 
from the other chamber, but the vote on final passage must be on 
the other chamber’s joint resolution. 

New section 803 sets forth an expedited procedure for consider- 
ation of non-major rules. Our Committee does not have jurisdiction 
over this section. 

Although new section 805(a) prohibits judicial review of any de- 
termination, finding, action, or omission under the Act, subsection 
(b) clarifies that, notwithstanding subsection (a), a court may re- 
view an agency’s compliance with the Act’s requirements. 

New section 807 excepts from the Act’s requirements any major 
or nonmajor rule that establishes, modifies, opens, closes, or con- 
ducts a regulatory program for a commercial, recreational, or sub- 
sistence activity related to hnnting, fishing, or camping. Notably, 
this exception is not extended to other important matters such as 
those implicating critical public health and safety issues. With re- 
spect to a nonmajor rule, section 807 retains the exception for in- 
stances where an agency finds good cause that notice and proce- 
dure are impracticable, unnecessary, or contrary to the public in- 
terest. 


CONCERNS WITH li.R. 10 

I. THE REINS ACT IS BASED ON FALSE PREMISES ABOUT 
REGULATORY COSTS 

Proponents of the REINS Act assert that Federal agency regula- 
tions impose excessive costs on businesses, stifle job creation, and 
hobble the Nation’s economic growth. The facts are otherwise. 

A. The Benefits of Regulations Significantly Outweigh Their Costs 

In support of their arguments concerning the costs of regulation, 
proponents regularly cite a widely debunked study by economists 
Nicole and Mark Crain, which claims that Federal rulemaking im- 
poses a cumulative burden of $1.75 trillion a year.^i 

Critics of this study note its flawed assumptions and methodolo- 
gies. For example, the Center for Progressive Reform (CPR) ob- 
served that the study does not account for any benefits of regula- 


''■^See, e.g., Unofficial Tr. of Markup of lI.R. 10, the “Regulations of the Executive in Need 
of Scrutiny Act of 2011,” by the H. Comm, on the Judiciary, 112th Cong., at 16 (Oct. 25, 2011). 

^^Nicole V. Crain &- W. Mark Crain, The Impact of Regulatory Costs on Small Firms, Rep. 
No. SBAHQ-08-M— 0466 (Sept. 2010), available at http://archive.sba.gov/advo/research/ 
rs371LoL.pdf. 

See REINS Act — Promoting Jobs and Expanding Freedom by Reducing Needless Regula- 
tions: Hearing Before the Subcomm. on Courts, Commercial and Admin. Law of the 11. Comm, 
on the Judiciary, 112th Cong. (2011) (statement of Sally Katzen, former OIRA Administrator); 
see also Sidney Shapiro ei al.. Setting the Record Straight: The Crain and Crain Report on 

Regulatory Costs (2011), available at http://www.progressivereform.org/articles/SBA 

Regulatory Costs_Analysis 1103.pdf. 
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tion.i3 Additionally, CPR documented that the study did not rely 
on actual data on costs imposed by Federal regulation in the 
United States. Indeed, the CPR found that the Crain study’s 
methodology was defective because, in calculating economic costs, 
it relied on World Bank international public opinion polling on how 
friendly a particular country was to business interests. 

Likewise, the independent, nonpartisan Congressional Research 
Service (CRS) criticized much of the Crain study’s methodology, 
CRS reported that the authors of the study admitted that it was 
“not meant to be a decision-making tool for lawmakers or Federal 
regulatory agencies to use in choosing the ‘right’ level of regulation. 
In no place in any of the reports do we imply that our reports 
should be used for this purpose. (How could we recommend this use 
when we make no attempt to estimate the benefits?)’” CRS con- 
cluded that “a valid, reasoned policy decision can only be made 
after considering information on both costs and benefits” of regula- 
tion, 

Further, the Office of Management and Budget (0MB) has annu- 
ally estimated the costs of regulations, which have been substan- 
tially lower estimates than those reported in the Crain study. Sig- 
nificantly, OMB’s reports to Congress include data on the benefits 
of regulations. The latest such report concluded that for fiscal year 
2010, Federal regulations cost between $6.5 billion and $12.5 bil- 
lion and generated between $18.8 billion and $86.1 billion in bene- 
fits. According to 0MB, the costs of regulations during the ten- 
year period from FY 1999 through FY 2009 were between $43 bil- 
lion and $55 billion, while their benefits ranged from $128 billion 
to $616 billion. Therefore, even if one uses OMB’s highest esti- 
mate of costs and its lowest estimate of benefits, the regulations 
issued over the past ten years have produced net benefits of $73 
billion to our society. Such estimates were consistent across Demo- 
cratic and Republican administrations. Given that the benefits of 
regulations consistently exceed the costs, the need for any legisla- 
tion that would make the issuance of regulations more difficult or 
time consuming is certainly in qnestion. 

The benefits of regulation are also apparent when viewed 
through the lens of prevention. For example, a 2011 Environmental 
Protection Agency report found that the public health benefits of 
clean air regulations far outweigh the compliance cost to indus- 


Sidney Shapiro et al., Setting the Record Straight: The Crain and Crain Report, on Regu- 
latory Casts (2011), available. at htt.p://www.progressivereform.org/articles/SBA 

Regulatory Costs Analysis 1 103.pdf. 

15 Congressional Research Service, Analysis of an Estimate of the Total Costs of Federal Regu- 
lations, R41763 (2011). 

at 26 (quoting an c-mail from Nicolc and W. Mark Crain to the author of the CRS re- 
port). 

The Economic Policy Institute also issued a critique of the Crain study outlining similar 
concerns with the study’s methodology and data. See John Irons & Andrew’ Green, Flaws Call 
for Rejecting Crain and Crciin Model: Cited $1.75 Trillion Cost of Regulations Is Not Worth Re- 
peating (2011), available at http://w3.epi-data.org/temp2011/IssueBrief308.pdf. 

^®Office of MaiiagemeiiL and Budget, 2011 Report to Congress on the Benefits and Costs of 
Federal Regulations and Unfunded Mandates on State, Local, and Tribal Entities 21, available 
at http://www.whitehouse.gov/sites/defaulh'files/omb/inforeg/2011 cb/2011_cba report.pdf. 

'^^See REINS Act — Promoting Jobs and Expanding FreedomTby Reducing Needless Regula- 
tions: Hearing Before the Subcornm. on Courts, Commercial and Admin. Law of the H. Comm. 
on the Judiciary, 112th Cong. (2011) (statement of Sally Katzen, former OIRA Administrator). 
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try.2i The report concluded that restrictions on fine particle and 
ground-level ozone pollution mandated by the 1990 Clean Air Act 
amendments would prevent 230,000 deaths and produce benefits of 
about $2 triUioii by 2020.^^ 

Alternatively, the costs of not regulating can be significant. The 
New York Times recently published a series of articles highlighting 
the danger of natural gas extraction practices that led to toxic con- 
tamination of the drinking water of potentially millions of people. 
This contamination was the result of a lack of regulation, often be- 
cause regulatory authorities were fearful of confronting a lucrative 
and politically powerful industry.^^ 

While a cost-benefit analysis of the current regulatory process 
clearly establishes the fact that the benefits well exceed the costs, 
the REINS Act itself will definitely result in more costs than bene- 
fits. The real costs of the REINS Act will be the resultant delay, 
uncertainty, and actual harm to the economy and society from the 
Congressional approval process dictated by the legislation. Highly 
beneficial rules will be delayed or even abandoned as a result of 
the failure of Congressional action. The benefit of imposing yet an- 
other significant procedural step before a major rule may become 
effective is ephemeral, evidenced by the fact that the CRA has only 
been used once to disapprove a rule in the 15 years it has been in 
effect. 

In an effort to quantify the cumulative benefits of major rules re- 
garding air quality, water quality, and food safety. Representative 
Mike Quigley (D-IL) offered an amendment to have the inde- 
pendent, nonpartisan GAO conduct a study of this matter. Simi- 
larly, Representative Steve Cohen (D-TN) offered an amendment 
to exempt from H.R. lO’s Congressional approval requirement any 
proposed rule that 0MB determines would result in a net benefit 
to society. Both Members obseiwed that when the benefits of a rule 
to society outweigh its costs, society has an interest in ensuring 
that the rule take effect without unnecessary delay.^-t Representa- 
tive Quigley^s amendment failed by a vote of 12 to 21 and Rep- 
resentative Cohen’s amendment also failed by a vote of 13 to 22. 

B. Regulations Do Not Hinder Job Creation 

Proponents of H.R. 10 claim government regulations interfere 
with job creation because they create uncertainty for businesses, 
thereby preventing them from investing and hiring.^s 

To the contrary, regulations have no determinable effect on job 
creation. For instance, a survey from the Bureau of Labor Statistics 


21 Environmental Protection Agency, Benefits and Costs of the Clean Air Act, Second Prospec- 
tive Studv 1990 to 2020 (2011) available at littpy/www.epa.gov/air/6ect8l2/pro6pective2.html 
227 (/. 

2-^Sce Ian Urbina, Drilling Down: Regulation Lax as Gas Wells’ Tainted Water Hits Rivers, 
N.Y. Times, Feb. 26, 2011; Ian Urbina, Drilling Down: Wastewater Recycling No Cure-All in Gas 
Process, N.Y. Times, Mar. 1, 2011; Ian Urbina, Drilling Down: A Tainted Water Well, and Con- 
cern There May Be More, N.Y. Times, Aug. 0, 2011 (investigative series on tlie dangers associ- 
ated with the controversial natural gas drilling technique known as fracking). 

Unofficial Tr. of Markup of H.R. 10, the “Regulations of the Executive in Need of Scrutiny 
Act of 2011,” by the H. Comm, on the Judiciary, 112th Cong., at 50, 119 (Oct. 25, 2011). 

e.g., Memorandum from Eric Cantor to House Republicans (Aug. 29, 2011) (on file with 
the House Majority Leader) available at http://majorityleader.govy'blog/20ll/08/memo-on-upcom- 
ing-jobs-agenda.litml. (“By pursuing a steady repeal of job-destroying regulations, we can help 
lift the cloud of uncertainty hanging over small and large employers alike, empowering them 
to hire more workers.”). 
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that tracks companies’ reasons for large layoffs found that during 
the first and second quarters of 2011, 144,746 layoffs were attrib- 
utable to poor “business demand,” while only 1,119 were attrib- 
utable to “government regulations.” ^6 

Indeed, one of the Majority’s own witnesses, during a recent 
hearing on another anti-regulatory bill, testified that when it comes 
to linking jobs and regulations, the “focus on jobs . . . can lead to 
confusion in regulatory debates” and that the emplo 3 mient effects 
of regulation “are indeterminate Similarly, the National Fed- 
eration of Independent Business’s latest monthly survey of its 
members reveals that poor sales, not regulations, are by far the 
biggest deterrent to hiring.^s In addition, the Wall Street Journal’s 
July 2011 survey of business economists found that “The main rea- 
son U.S. companies are reluctant to step up hiring is scant de- 
mand, rather than uncertainty over government policies, according 
to a majority of economists.” ^9 

According to Bruce Bartlett, an economist who worked in tlie Ad- 
ministrations of both Presidents Ronald Reagan and George H.W. 
Bush, the idea that cutting regulations will lead to significant job 
growth is “just nonsense. It’s just made up.” 3° He further opined 
that “regulatory uncertainty is a canard invented by Republicans 
that allows them to use current economic problems to pursue an 
agenda supported by the business community year in and year out. 
In other words, it is a simple case of political opportunism, not a 
serious effort to deal with high unemployment.” 3i 

Rather than hindering growth, regulations actually play a role in 
promoting job growth. A report by Northeast States for Coordi- 
nated Air Use Management (NESCAUM) demonstrates a direct 
correlation between environmental regulations and job growth in 
the Northeast. It found that by enacting stricter fuel economy 
standards and pursuing cleaner forms of energy, more jobs would 
be created. 32 Specifically, NESCAUM found that stricter fuel econ- 
omy standards and regulations governing cleaner forms of energy 
would increase employment from 9,490 to 50,700 jobs; increase 
gross regional product, a measure of the states’ economic output, 
by $2.1 billion to $4.9 billion; and increase household disposable in- 
come increases by $1 billion to $3.3 billion. 33 

According to a recent report from the Natural Resources Defense 
Council (NRDC), the United Auto Workers (UAW), and the Na- 
tional Wildlife Federation (NWF), vehicle emissions standards and 
clean vehicle research, development and production are already re- 


26 Bureau of Labor Statistics, Economic News Release, Extended Mass Layoffs (Quarterly) 
News Release (Aug. 10, 2011), available at Lttp://wu'w.bls.gov/news.release/archives/ 

mslo ^08102011.htm. 

^"^The Regulatory Accountability Act of 2011: Hearing on HR. 3010 Before the H. Comm, on 
the Judiciary, 112tL Cong. (2011) (statement of Christopher DcMuth, American Enterprise 
Instutute). 

2*iSee William C. Dunkelberg & Holly Wade, NPID Small Business Economic Trends (2011) 
available at http://'wrww.nfib.com/Portals/0/PDF/sbet/sbet20 1109.pdf. 

Phil Izzo, Dearth of Demand Seen Dehind Weak Hiring, Wall St. J., July 18, 2011. 

Bruce Bartlett, Misrepresentations, Regulations and Jobs, N.Y. Times, Oct. 4, 2011 available 
at liLLp;//ecoiioiiiix.blogs.iiyLiiiies.coiii/2011/10/04/regulaLion-aiid-uiieiiiployiiieiiL. 

31 Id. 

32Northeast States for Coordinated Air Use Management (NESCAUM), Economic Analysis of 
a Program to Promote Clean Transportation Fuels in the Northeast/Mid-Atlantic Region (2011) 
(on file with Natural Resources Defense Council) available at littp://switcliboard.iirdc.org/blogs/ 
ngreene/CFS%20Economic%20Analysis%20Report%20INTERNAL.PDF. 

33M 
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sponsible for 155,000 jobs at 504 facilities in 43 states and the Dis- 
trict of Columbia. According to the same report, 119,000 jobs 
have been created in this industry since 2009 alone.^s 

By preventing tlie promulgation of rules, the REINS Act would 
seriously stifle economic growth and the creation of new jobs. To 
highlight this issue. Representative Hank Johnson (D-GA) offered 
an amendment during the Committee markup of H.R. 10 to exempt 
from the bill’s Congressional approval requirement any proposed 
rule that 0MB determines would result in job growth.^s Represent- 
ative Johnson’s amendment, however, failed by a vote of 14 to 21. 

II. THE EEINS ACT IS UNNECESSARY BECAUSE CONGRESS ALREADY HAS 
OVERSIGHT AUTHORITY OVER FEDERAL AGENCY RULEMAKING 

Congress already has various mechanisms at its disposal to over- 
see and influence the Federal agency rulemaking process. In its 
simplest and most straightforward form, Congress can delegate 
rulemaking authority to agencies with greater specificity or restric- 
tion, which would limit an agency’s rulemaking authority either 
from the outset or through later amendment of an agency’s organic 
statute. Indeed, Congress can simply pass legislation to stay the ef- 
fect of an existing rule, as the House recently voted to do with re- 
spect to the Environmental Protection Agency’s cement manufac- 
turing standards.3'^ 

Further, Congress can impose restrictions on agency rulemaking 
through the appropriations process. These restrictions can take a 
variety of forms, including restrictions on the finalization of par- 
ticular proposed rules, restrictions on regulatory activity within 
certain areas, restrictions on implementation or enforcement of cer- 
tain rules, and conditional restrictions that prevent a rule from 
taking effect until an agency takes certain steps.®® For instance, no 
fewer than 19 out of the 67 amendments to H.R, 1, the “Full-Year 
Continuing Appropriations Act, 2011,” were aimed at de-funding 
the promulgation or implementation of existing and proposed regu- 
lations.®^ 

Congress can also prescribe rulemaking procedures. Prior exam- 
ples include the Administrative Procedure Act, 4° winch was en- 
acted in 1946 to establish baseline procedures for rulemaking. Oth- 
ers include the Unfunded Mandates Reform Act,4i the Regulatory 
Flexibility Act,42 the Paperwork Reduction Act,43 and the Small 
Business Regulatory Enforcement Fairness Act,44 all of which 
added procedural and analytical requirements to the agency rule- 


sJNatural Resources Defense Council et al.. Supplying Ingenuity: U.S. Suppliers of Clean, 
Fuel-Efficient Vehicle Technologies (2011), available at http://www.nrdc.or^transportation/ 
autosupphers/files/Suppli erMappingReport.pdf. 

^^Id. 

•^^Unofficial Tr. of Markup of H.R. 10, the “Regulations of the Executive in Need of Scrutiny 
Act of 2011,” by the H. Comm, on the Judiciary, 112th Cong., at 62 (Oct. 25, 2011). 

Cement Sector Regulatory Relief Act of 201 1, H.R. 2681, 112th Cong. (2011). 

Congressional Research Service, Congressional Influence on Rulemaking and Regulation 
Through Appropriations Restrictions, RL 34354 (2008). 

These aineiidiiieiiLs pruiiarily targeted eiiviroiiiiieiiLal regulations and regulations imple- 
menting health care reform legislation. H.R. 1, ll2th Cong. (2011). 

^^5 U.S.C. §§551-59, 701-06, 1305, 3105,3344, 5372, 7521 (2011). 

412 U.S.C. §§1501 etseq. (2011). 

42 5 U.S.C. §§601 etseq. (2011). 

4344 U.S.C. §§3501 et seq. (2011). 

44 Pub. L. No. 104-121, §242, 110 Stat. 847, 857 (1996). 



making process. In addition, the CRA already allows Congress to 
disapprove of an agency rule. 

Finally, Congress can exert influence over rulemaking through 
its oversight activities, whether through periodic oversight hear- 
ings, GAO reports, or informal contacts with the agencies. Such 
oversight activity can ensure that agencies are subject to demo- 
cratic accountability for their actions. 

III. THE REINS ACT WILL SEVERELY RESTRICT FEDERAL RULEMAKING, 

THEREBY UNDERMINING THE ABILITY OF AGENCIES TO PROTECT 

PUBLIC HEALTH AND SAFETY 

The REINS Act will severely restrict agency rulemaking by add- 
ing a significant procedural step to the rulemaking process and, 
through expedited procedures for Congressional consideration of 
major rules, will afford industry another opportunity to stop major 
rules from going into effect. In so doing, the REINS Act threatens 
agencies’ ability to protect public health and safety. 

A. The Congressional approval requirement adds an unnecessary 
and d.an,ge.rnus additional step to the rulemaking process for 
major rules that will further ossify the rulemaking process and 
create even more opportunities for private special interests to in- 
tervene 

The REINS Act effectively acts as a chokehold on major Federal 
agency rnlemaking by requiring Congressional assent to major 
rules before they can take effect. This approval process would be 
in addition to an already heavily proceduralized rulemaking proc- 
ess that often takes years to conclude. Worse yet, Congressional in- 
ertia would effectively constitute a veto of even critically needed 
rules. 

Additionally, the REINS Act would allow well-subsidized busi- 
ness interests to further influence the rulemaking process. As a re- 
sult of H.R. lO’s Congressional approval mechanism. Congress will 
need to pass judgment on major rules often without the oppor- 
tunity to make a well-informed decision about their merits. Major 
rules generally involve highly technical and complex scientific data 
as well as other types of evidence that require substantive exper- 
tise to decipher. Simply put. Congress lacks the time and the re- 
sources to provide meaningful review of such rules and it will be 
susceptible to well-funded lobbying efforts by special interests. 

Adding to the concern about Congress’s ability to provide mean- 
ingful review of major rules is the fact that Congress would have 
only 70 legislative days within which to act, and Committees of Ju- 
risdiction would have only 15 legislative days to consider a pro- 
posed rule’s merits. Moreover, floor time in each chamber is limited 
to just two hours of debate, evenly divided. As former OIRA Admin- 
istrator Sally Katzen explained, “Experience during the 111th Con- 


RegulatiaiLS from the Executive in Need of Scrutiny Act of 2011: Hearing on H.R. 10 Before 
the SubcofiLffL on Courla, Cummercial and Admin. L. of the H. Comm, on the Judiciary, 112Lh 
Cong. (2011) (statement of David Goldston, Director of Government Affairs, Natural Resources 
Defense Council) (“Agencies often take several years to formulate a particular safeguard, review- 
ing hundreds of scientific studies, drawing on their own experts in science and economics, 
empaneling outside expert advisors, gathering thousands of public comments, and going though 
many levels of executive branch review”). 
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gress compels the conclusion that there will not be time to consider 
and approve even the most worthy rules [under the REINS Act].”"'^'^ 

This is not the first time that a congressional approval mecha- 
nism for agency rulemaking has been considered. In the early 
1980’s, Congress held a number of hearings on this concept^® and 
a bill was introduced that would have required affirmative Con- 
gressional assent to all major rules. ^9 Wisely, Congress chose not 
to pursue such a mechanism. Chief Justice John G. Roberts, Jr., 
when he was an Associate White House Counsel in 1983, criticized 
this legislation for “hobbling agency rulemaking by requiring af- 
firmative Congressional assent to all major rules.” He further 
noted that such a provision “would seem to impose excessive bur- 
dens on the regulatory agencies in a manner that could well im- 
pede the achievement of Administration objectives.” 

B. By restricting rulemaking for major rules, the REINS Act threat- 
ens public health and safety 

While the REINS Act is clearly unnecessary and unworkable, its 
most pernicious effect will be putting the health, welfare and safety 
of Americans at risk. In addition to the monetary benefits of regu- 
lations, regulations promote improved air quality, healthier chil- 
dren, reduced discrimination, protection of our public health and 
safety, protection of human dignity, and other non-quantifiable but 
fundamental values. The costs of delaying these highly beneficial 
rules could be substantial. 

The meltdown of the nuclear reactors at the Fukushima Daiichi 
power plant in Japan earlier this year in the aftermath of a dev- 
astating earthquake and tsunami illustrate the dangers of ineffec- 
tive regulation. In response to the disaster, the U.S. Nuclear Regu- 
latory Commission under the Atomic Energy Act promulgated six 
rules to increase safety of American nuclear reactor facilities. At a 
minimum, the REINS Act would delay the implementation of these 
rules. At worst, it could prevent them from ever going into effect. 

As Representative Quigley observed at the Committee markup of 
H.R. 10, stronger, more effective regulations may have prevented 
various disasters, including the financial fraud committed by 


^'^BEINS Act — Promoting Jobs and Expanding Freedom by Reducing Needless Regulations: 
Hearing Before the Subcomm. on Courts, Commercial and Admin. L. of the H. Comm, on the 
Judiciary, il2th Cong. (2011) (statement of Sally Katzen, former OIRA Administrator). 

48Sge Constitutional Amendment to Restore Legislative Veto: Hearing Before the Subcomm. on 
the Constitution of the S. Comm, on the Judiciary, 98th Cong. (1984); An Am,endm.ent to Sec. 
13 of S. lOSO, The Regulatory Reform. Act, to Provide, for Congressional Revieiv of Agency Rules: 
Hearing Before the Subcomm.. on Admin. Practice and Proc. of the S. Comm, on the Judiciary, 
98tli Cong. (1984); On the Impact of the Supreme Court Decision in the Case of Immigration and 
Naturalization Service v. Chadha Which Found the Legislative Veto Unconstitutional: Hearing 
Before the H. Comm, on Rules 98tli Cong. (1983); Legislative Veto and the “Chadha” Decision: 
Hearing Before the Subcomm. on Admin. Practice and Proc. of the S. Comm, on the Judiciary 
98tli Cong. (1983); The Supreme Court Decision in INS v. Chadha and its Implications for Con- 
gressional Oversight and Agency Rulemaking: Hearing Before the Subcomm. on Admin. Law and 
Govt’l Reis, of the H. Comm, on the Judiciary, 98th Cong. (1983). 

^®H.R. 3939, 98tli Cong. Title II (1983). Then-Rep. Trent Lott (R-MS) was the sponsor of this 
legislation, which was cosponsored by 79 Members, all but five of them Republiccins. 

®'^OMB Watch, Roberts Showed Prudence in Reg Reform Initiative (2005), available at 
www.oiiibwaLch.org/iiode/'2652; see also Alliance for JusLice, Report on the Nornirtalion of John 
G. Roberts to the United States Supreme Court 78, available at http://www.ah’ .org/ 
afj roberts prehearing report.pdf (“In general, Judge Roberts disagreed with proposals to re- 

quire Congress to approve regulations before they took effect. . . .”)• 

®^OMB Watch, Roberts Showed Prudence in Reg Reform Initiative (2005), available at 
www.ombwatch.org/hode/2652. 

^242 U.S.C. §§2011 etseq. (2011). 
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Enron; coal mine fires; the tragic commuter airline crash that oc- 
curred in Buffalo, New York; the financial crisis in Wall Street that 
resulted from deregulation of financial products; and contaminated 
food items such as cantaloupes, turkey, hamburgers and eggs that 
have caused numerous deaths. As he explained, regulations play a 
critical role in ensuring the safety of the bridges we drive across, 
or the water we drink, or the food we consume.®^ 

For example, three years ago, traces of the toxic chemical mel- 
amine were found in infant formula that was manufactured by an 
American company. It is likely that tlie REINS Act would have 
substantially delayed any corrective regulation issued in response 
to this contamination event. In response to this concern, Represent- 
ative Sheila Jackson Lee (D-TX) offered an amendment at the 
Committee markup of H.R. 10 to exempt any proposed rule relating 
to infant formula, as defined by the Federal Food, Drug, and Cos- 
metic Act.®"*^ Although Representative Jackson Lee emphasized the 
need to protect the most vulnerable, namely, infants,®® her amend- 
ment failed by a vote of 13 to 22. Similarly, Ranking Member John 
Conyers, Jr. (D-MI) offered an amendment to exempt from the bill 
any rule that protects or saves lives.®® This amendment also failed 
on party lines by a vote of 13 to 20. 

Finally, the REINS Act, if enacted, would consume vast amounts 
of limited Congressional time and resources, which would nec- 
essarily have to be diverted from other critical legislative, over- 
sight, and constituent responsibilities. In calendar year 2010 alone, 
Federal agencies issued 94 major new rules that would have been 
subject to the REINS Act’s requirements.®'^ Meanwhile, there were 
only approximately 116 legislative days in the House during that 
same time period. Under these constraints, there would not have 
been enough time for Congress to consider and approve even the 
most worthy rules while also fulfilling its other responsibilities. 
Even under expedited procedures, Congress would likely be forced 
to ignore other important duties, doing a further disservice to the 
American people. 

IV. THE REINS ACT OFFENDS SEPARATION OF POWERS PRINCIPLES 

The REINS Act presents serious Constitutional concerns by of- 
fending separation of powers constraints in two respects: (1) by pro- 
viding for what may be an unconstitutional one-House legislative 
veto; and (2) by effectively turning Congress into a “super adminis- 
trative agency.” 

Under H.R. lO’s Congressional approval mechanism, one House 
of Congress can effectively veto an agencys rule by simply not act- 
ing within the 70-legislative-day time frame provided for in the bill. 
Such a mechanism would be, in effect, indistinguishable from the 
one-House legislative veto that the Supreme Court held to be un- 


Unofficial Tr. of Markup of lI.R. 10, the “Regulations of the Executive in Need of Scrutiny 
Act of 2011,” by the H. Comm, on the Judiciary, 112th Cong., at 74—76 (Oct. 25, 2011). 

^^Id. at 104. 

^^Id. 

^^Id. at 32. 

Office of Information and Regulatory Affairs, Office of Management and Budget, available 
at http://www.reginfo.gov/publL(ydo/eoHistReviewSearchJsessioiiid=9f8e89cb30d62463a3e4b86440 
60b5cee60195668b93.e34ObxiKbN0Sci0Lch8Ma3eKa30Re6fznA5Pp7ftolbGmkTy (last visited No- 
vember 1, 2011). 
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constitutional in INS v. Chadha.^^ The Court held in that decision 
that a veto of a Federal agency’s legislative act was itself a legisla- 
tive act that required passage by both Houses of Congress and pre- 
sentment to the President for his signature.®® Under H.R. 10, one 
House could effectively veto agency rules without meeting the Con- 
stitutional requirements discussed in Chadha. 

Another possible separation of powers issue presented by the bill 
is that by making major rules effective only upon Congressional ap- 
proval, the REINS Act turns major rules issued by Federal agen- 
cies into mere advisory rules. Through the REINS Act, Congress 
seeks to increase its own power over Execntive Branch junctions 
and, in so doing, usurps a constitutional directive to the Executive 
Branch to “take care that the laws be faithfully executed.” 

CONCLUSION 

H.R. 10 does nothing to create jobs or improve the economy. In- 
stead, it throws sand in the gears of government by making it 
nearly impossible to enact important new regidations. By requiring 
that each House pass and the President sign each new major regu- 
lation, this misguided legislation will require Congress to expend 
time and expertise that it does not have, while increasing the op- 
portunity for private interests to influence the process. This bill is 
not the solution for the many problems currently facing the Amer- 
ican people. 

In fact, H.R. 10 is an unworkable solution to an artificial prob- 
lem. There is no evidence that regulations stifle job creation. What 
we do know, however, is that regulations play a critical role in pro- 
tecting the health of all Americans, ensuring the safety of our 
workers, promoting the integrity of our financial system, and pre- 
serving the environment. Delaying or thwarting these critical 
measures imperils our Nation’s well-being. These are tangible ben- 
efits of regulations that far outweigh any perceived costs. Indeed, 
the Administration has expressed nearly identical concerns about 
similar legislation pending in the Senate. It stated that such legis- 
lation would “delay and, in many cases, thwart implementation of 
statutory mandates and execution of duly enacted laws, increase 
business uncertainty, undermine much-needed protections of the 
American public, and create unnecessary confusion. There is no 
justification for such an unprecedented requirement.” 

The REINS Act is not necessary because Congress already has 
myriad tools at its disposal, such as limiting delegations of author- 
ity to agencies, controlling agency appropriations, staying the effect 
of specific rules, and holding oversight hearings. These tools, unlike 
the REINS Act, do not trample the separation of powers and will 
not lead to government gridlock. 

For all of the foregoing reasons, we strongly oppose H.R. 10 and 
we urge our colleagues to join us in opposition. 


®®462 U.S. 919 (198S) (holding LhaL a oiie-House legislative veto violated Llie CoiisLiLuLioii’s 
bicameralism and presentment clauses). 

^^Id. 

^^See Morrison v. Olson, 487 U.S. 654 (1988) (outlining tests for evaluating statutory schemes 
under separation of powers doctrine). 

Executive Office of the President, Statement of Administration Policy on S. 1786, Long- 
Term Surface Transportation Extension Act of 2011 (Nov. 3, 2011). 
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Letter from the Honorable Kevin Cramer, a Representative in Congress 
from the State of North Dakota 


KEVIN CRAMER 

NoR“-< Dakota 


Was-iimgton, DC 2O3I5 
1202)225-2611 

Congress of tfje finiteb States 

®ou9i£ of Eepresentfttibes 

Wlaslimston, ®C 20515-3400 

March 5,2013 


The Honorable Spencer Bachus 
Chairman 

Subcommittee on Regulatory Reform, Commercial and Antitrust Law 

Committee on the Judiciary 

United States House of Representatives 

Washington, DC 20515 

Dear Mr. Chairman; 

As an original cosponsor to the Regulations From the Executive in Need of Scrutiny Act of 2013 (REINS 
Act) 1 would like to thank you for the opportunity to share with your subcommittee my views on this 
legislation. For far too long the United States Congress has allowed the Executive branch to implement 
regulations with costs that far outweigh the benefits. Whether our economy is strong and our public 
debt nonexistent, or whether our economy is weak and public debt enormous, our standard setting 
economic machine demands more precision from its government. 

In March of this year, we expect to see the final rule for a new Tier 3 gasoline regulation published to 
further reduce sulfur in gasoline. If implemented it's estimated to increase the cost of gasoline 
anywhere from 9 to 25 cents per gallon. The Boiler MACT rule, the Mercury Air Toxics rule, the Coal Ash 
RCRA rule, and Greenhouse Gas rule for new and soon to be existing power plants will all make coal- 
fired plants so expensive that our country will become overly reliant on natural gas to generate our 
electricity. The Government Accountability Office estimates that Dodd-Frank could cost the government 
$2.9 billion dollars over five years without taking into account the added compliance costs and lost 
economic activity due to uncertainty of its implementation. 

In my previous position as a Commissioner at the North Dakota Public Service Commission (Commission) 

I saw firsthand the effects unscrutinized regulation can have. Just last year, the Commission was asked 
to make an advance determination of prudence finding for a group of electric utility companies to invest 
in $494 million worth of environmental equipment for a coal-fired power plant immediately across the 
border in South Dakota. The investment was necessary to comply with the Environmental Protection 
Agency's promulgation of the Regional Haze rule, and is estimated to increase customer electric rates by 
15 percent. Regional Haze has the goal of no man-made visibility impairment in Class ! areas (i.e. 
National Parks and Wilderness Areas) by 2064 with no health component. As a regulator myself, I was at 
a loss to allow such a drastic cost on families and businesses with no commensurate health benefits. 

With the REINS Act in place, regulations like Regional Haze will undergo a more extensive analysis of the 
costs to consumers, industries, and federal agencies. The effects on competition, employment, 
investment, productivity, and innovation must be taken into account. 


PHIWECCN RECYCLES I 
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in a free market economy, we allow consumers and businesses to interact and contract with one 
another, but in the event major rules and regulations become necessary we should at the very least 
have the people's legislative body affirm or deny them. 


Sincerely, 



Kevin Cramer 
Member of Congress 
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Prepared Statement of the Honorable Andy Barr, a Representative in 
Congress from the State of Kentueky 

REINS Act to Help Rein in Federal Regulation 

By Rep. Andy Barr 


1 came to Congress this January to do everything in my power to reduce the costs added by 
government, encourage investment and create American jobs. The first step in accomplishing 
this is to work toward a more sensible regulatory code that reduces economic uncertainty and 
compliance costs. 

A more reasonable regulatory policy in which benefits outweigh costs will allow a farmer to 
spend more time harvesting our nation’s food supply and will afford a family physician more 
time caring for his patients — as both individuals will be spending less time on burdensome and 
often duplicative compliance paperwork. 

With roughly 4, 100 new regulations in the pipeline, it comes as no surprise that federal red tape 
and government regulations consistently rank as the top concerns of small business owners, our 
nation’s job providers. The cost of complying with federal regulations in the United States this 
year is expected to exceed $ 1 .75 trillion. To make matters worse, compliance costs are 36 
percent higher for, and are thus more devastating to, small businesses or firms with fewer than 20 
employees when compared with their larger counterparts. 

The past four years have also not provided much relief Businesses across industries, from 
hospitals to auto manufacturers, have been hit hard with new taxes. Such tax increases coupled 
with increased federal rulemakings have barred employers from expanding and creating jobs, 
and the cost of goods and services remains high for everyone. American businesses and 
consumers simply cannot take this beating any longer. 

This is why 1 am a cosponsor of and support H.R. 367, the Regulations From the Executive in 
Need of Scrutiny Act (REINS Act) which, among other provisions, requires an up-or-down vote 
by Congress on all rules with an economic impact of more than $100 million dollars before they 
can be enforced on the American public. Through providing businesses with more certainty 
going forward, this one piece of legislation will go a long way in getting our economy back on 
track. Supporting the REINS Act is supporting improved economic health of American 
businesses and families alike. 
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Letter submitted by Kristina Butts, Executive Director, Legislative Affairs, 
National Cattlemen’s Beef Association 



Marcli4.20l3 

The Hortorable Todd Young 

l()(>7 Longwordi House OfTicc Building 

Washington. DC 

l>car Congressman Young. 

On behalf of the membership and afllliales of the National Cattlemen's Beef Association (NCBAl and 
the Public l.aiids Council (PLC). would like to thank \ou for introducing H R.367. the Regulations from 
die ExocuIinc In Need ofScrulin) Act (REINS) NCB.A and PLC slrongU support your legislation as it would 
proxide much needed relief to livestock producers from the c\cr-incrcasing regulator, oxcrrcach of federal 
agencies. The sccminglx constant outflow of burdensome regulations from agencies under the current 
administration is stifling our cconoiiw : business growth, and die cnircprencuhal spirit across the nation 

Numerous potential and proposed regulations, pnmanh from tlic Enx ironmcntal Protection Agcnc> 

( EPA), pose senous fmancinl threats to the livestock industn The agenex 's attempt to dnimalicalK expand its 
rqgulalorx jurisdiction under the Clean Water Act; the continued regulation of coarse particulate tiindcr (dust) 
at imailainabie lex els in and pans of the country . mid the regulation of greenhouse gases under the Clean Air 
Act arc all examples of EPA's trend of rnr*rcaching regulations that usurp slates' nghls and are unfounded bx 
sciciicc- 


In another example of regulatory oxcrrcach. the U S Department of AgnculUire (USDA) Forest 
Scrxicc has fmali/cd a national planning rule xvhtch has the potential to siginncantlx impact lixcstock 
producers on federal lands and all actn Hies on National Forests across die country . Hie rule lies outside llic 
slalulorx mandates dial require (lie multiple-use monogcnicni of our National Forests 

In USDA's Gram Inspection Packers and Stockxards Administration's proposed a lixcstock and 
poultry marketing rule that went far bey ond the intent of Congress at the cx~pcnsc of producers and. ultimalelx . 
consumers OnginalK ba.scd on kex proxision.s set forth ui the 200K Farm Bill, the proposed rule's x aguc 
xxordiiig tlireaiened to dcsirox decades of progress in the beef industry Brood definitions of "competitive 
mjiiiy'* nnd "likelihood of competHuc injuiy" paved the xva> for a liial lawyer's bonanza, which if mmnlamcd 
will deslrox producer's rights to capture premiums based on the quality of dictr lix csiock os well as 
consumers' rights to a vaneK of specially branded products they haxc demanded 

These arc just a fexx examples of (he regulatory oxcrrcach contmualiy placed on U S livestock 
producers. In order to protect the producers of our nalum's food supply from this regulatory attack, NCBA and 
PLC fully support congressional efforts to bring accouiilability to die executive branch through a mandaioiy 
vote on every new proposed major rule Therefore, we arc fully supportiv c of the REINS Act and arc ihankfiil 
for y our leadership on this important issue 


Sincerely 


Scott George Bnee Loc 

President President 

National Cattlemen's Beef Association Public Lands Council 
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Response to Questions for the Reeord from James L. Gattuso, Senior Re 
search Fellow in Regulatory Policy, Thomas A. Roe Institute for Eco 
nomic Policy Studies, The Heritage Foundation 


Questions from Subcommittee Member Hank Johnson for Mr. Gattuso 

Mr. Gattuso, your writteu testimouy points to tbe EPA’s major rules ou euergy 
efficieucy. The Office of Mauagemeiit and Budget has fouud that the benefits 
exceed the costs of regulation as much as 16 to 1, while different EPA estimates have 
fouud even higher ratios of benefits to costs. 

1. Don’t the total benefits of regulations in this area offset their costs? 

The reference in my testimony to efficiency mandates refers to regulations in 
addition to regulations issued by the EPA. Most energy efficiency standards 
are promulgated by the Energy Department. The EPA, jointly with the 
Department of Transportation, does issue Corporate Average Fuel Economy 
standards for vehicles. 

All three agencies conducted regulatory impact analyses of these rules, 
concluding in each case that the benefits exceeded the expected cost. But in 
many cases, the bulk of the identified benefits were “private benefits,” 
stemming from changing or limiting the buying habits of consumers for their 
own good, rather than external benefits to society. 

For example, in its analysis of CAFE, the EPA attributes the majority of 
benefits from the new rules to consumer savings from buying less gasoline, 
rather than improved air quality or reductions in global warming. EPA claims 
these private savings outweigh the $1,800 in higher sticker prices consumers 
will inevitably pay. 

But consumers don’t seem to agree, as shown by their marketplace decisions. 
After all, if fuel efficiency was such a good deal for consumers, why are 
regulations needed to force them to buy more fuel efficient cars, or for 
manufacturers to produce them? 

The Department of Energy’s appliance rules similarly rely on private benefits. 
For instance, in its analysis of last year’s clothes washer mles, the lower 
bound of benefits calculated by DOE was almost entirely due to consumer 
operating savings. 

Quite literally, the regulatory agencies concluded that consumers don’t know 
what’s in their self-interest. The consequent rejection of consumers’ 
preferences is counted as a benefit. Absent a market failure, such second- 
guessing of consumer decision-making should not be used to justify 
regulation. 
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2. Does the cost of compliance with these rules exceed the value to consumers in 
having appliances that save money on energy costs? 

[See answer to question #1 ]. 


3. You argue that Congress sits helplessly on the sidelines after passing major 
legislation. Isn’t this an argument in favor of drafting more careful 
legislation, instead of bypassing the Constitution’s procedural requirements 
like the Presentment Clause through the REINS Act? 

While Congress should, of course, strive to write more careful legislation, 
making grants of regulatory authority conditional on approval is a perfectly 
legitimate method of ensuring its intent is followed. Nothing in the REINS 
Act violates the Presentment Clause. Like other legislation, a resolution 
adopted by Congress under REINS would require presidential approval before 
taking effect. 


4. You also argue in your written testimony that the REINS Act would 
reinforce the constitutional balance of powers. But you do not, however, 
address Section I of Article II of the Constitution, which grants the executive 
power to the President. While the legislative branch exists to make the laws, 
the executive branch must “take care that the laws be faithfully executed.” 
How do you square the REINS Act with that section of the Constitution? 

Article II of the Constitution grants executive authority to the president just as 
Article I grants legislative authority to the Congress. The difference between 
the two is not always clear, but generally “legislative” action indicates the 
setting of rules, while “executive” refers to enforcing and implementing them. 
As Alexander Hamilton wrote in Federalist no. 75: “The essence of legislative 
authority is to enact laws, or, in other words, to prescribe rules for the 
regulation of society. . .” The rules covered by the REINS Act fall squarely 
within Hamilton’s definition. 
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Response to Questions for the Record from Eric R. Claeys, 
Professor of Law, George Mason University 


School of law 

itdii l.iirtiiji fiiivtv M's U>V i-Uol 

UNIVERSITY Phonr iiUUU IdK 

|uly8,2013 

The Hon. Bob Coodlatte 
Chairman 

Committee on the |udiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington. DC 20515-6216 

re: Questions for the Record relating to the REINS Act of 2013 
Dear Chairman Coodlatte, 

Thank you again for inviting me to testily on March 5, 2013, in support of H.R. 367, 
the Regulations from the Executive in Need of Scrutiny (“REINS") Act of 2013. Thank you 
also for forwarding to me (through the Committee clerk) questions for the record 
submitted by Congressman Hank johnson after that March 5 hearing. I will reprint the 
questions below and do my best to answer them. 

Congressman johnson's questions are as follows: 

Mr. Claeys, you argue in your submitted testimony that major rules can jeopardize 
individual liberty, citing poorly crafted food and drug labeling regulations as examples 
ot threatening free speech, and poorly crafted airport inspections as threatening 
privacy. 1 strongly support Americans' right to speak freely and be free from unlawful 
searches. 

1. But would passing the REINS Act actually apply to searches at the airport and food 
or drug labeling? 

2. If Congress would review these regulations before they take effect under the REINS 
Act, how long should the American people have to wait for Congress to actually 
agree on the appropriate language for the food and drug label? And what if 
Congress can't agree? 

3. If Congress doesn't review these regulations before they take effect under the REINS 
Act, are there any examples of major rules involving free speech and privacy? How 
long should the American people have to wait for Congress to agree on the 
appropriate language for these rules, and what if Congress can't agree? 

For context. I will reprint here the portions of my submitted testimony (pages 5 to 6) to 
which Congressman Johnson refers: 
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Letter to Chairman Goodlatte 
REINS Act Questions for Record 
July 8, 2013 
Page 2 of 5 

... [L]egislative rules can jeopardize individual liberty. Congress is expected 
to use its constitutional powers to “secure the Blessings of Liberty to 
ourselves and our Posterity" [see U.S. Const preamble), and "to secure” 

“certain unalienable Rights ... among [which] are Life, Liberty and the pursuit 
of Happiness” (U.S. Dec. of Indep., Tf 2). Like statutes, if well crafted, 
legislative rules can secure rights— health, safety, the liberty to compete in a 
lawful trade, the capacity to purchase goods and services free from deception, 
and so on. Also like statutory laws, however, when poorly crafted, legislative 
rules can also threaten rights. Poorly-crafted wetlands regulations can 
threaten property rights. Poorly-crafted food or drug labeling regulations 
can threaten free speech. Poorly-crafted Commodity targets can undermine 
farmers’ liberties to compete in markets for the crops they produce. Poorly- 
crafted airport inspection regulations can threaten the privacy ofU.S. citizens 
to be free from unreasonable searches and seizures. Poorly-crafted health- 
insurance regulations can coerce insured Americans to cross-subsidize 
conduct contrary to their religious consciences. Poorly-crafted user fees take 
property, by unnecessarily diminishing the wealth of people who pay the 
user fees. It would not be unreasonable for members of Congress to insist 
that, at least for rules scored as being major rules, it would be advisable for 
members of Congress to consider carefully the rules' intended goals and their 
likely effects on the rights of regulated parties. The REINS Act embodies a 
legislative judgment that ills neither necessary nor proper for executive 
agencies to put major rules in effect without Congress's debating and taking 
ownership of the determinations those rules make about individual rights 
and the public welfare. 

In this testimony, 1 meant to restate and make relevant to the REINS Act a lesson 
The Federalist Pajiera. Federalist No. 51 argues, "In a free government, the security 
for civil rights must be the same as for religious rights. It consists in the one case in the 
multiplicity of interests, and in the other, in the multiplicity of sects." Government can 
threaten many different individual liberties. In the testimony I just quoted, I cited rights to 
be ft ee from fraud, property rights, free speech, liberties to compete in business, privacy 
from government criminal investigation, arid freedom of religion and religious conscience. 
Different citizens and officials may value some of these rights more strongly than others — 
as Congressman Johnson himself confirms, when he focuses on free speech and freedom 
from unreasonable criminal investigations to the exclusion of Che other examples I listed. 

As Federalist No. 51 argues, American constitutional government secures all these various 
rights by requiring: first, that all legislation be passed by two separate Houses of Congress; 
second, that legislation so pas.sed be signed by the President; and third, that legislation 
enacted into law be enforced by executive and judicial departments independent of 
Congress. Whenever any right is threatened, bicameralism, presentment, and separation of 
powers give rights-holders many opportunities to explain to the broader public why a 
proposed law threatens their rights. 
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By the above-quoted testimony, I did not mean to suggest that the REINS Act 
provides a complete and perfect fix to the problems that occur when federal agencies 
promulgate substantive rules affecting individual rights. That is why, when 1 argued that 
"it would be advisable for members Of Congress to consider carefully the rules' intended 
goals and their likely effects on the rights of regulated parties,” 1 specified, “at least for rules 
scored as being major rules,” The criteria relied on in the REINS Act (and the Congressional 
Review Act, which the REINS Act is supposed to supersede] classify rules as "major rules" 
not explicitly with respect to their effects on individual liberties but rather with respect to 
their economic impacts. [See 5 U.S.C. § 804 [2] (2012]; H.R. 367 proposed § 804(2].] An 
agency could circumvent the REINS Act (or the Congressional Review Act] by promulgating 
a rights-threatening requirement in a standalone rule, not likely to have $100 million 
annual effect on the U.S. economy or satisfy any of the other definitions of major rules. For 
that matter, an agency could also circumvent the rulemaking process entirely, by 
announcing rights-threatening policies in informal documents that are arguably not yet 
ripe for judicial review or not covered by the Administrative Procedure Act, 5 U.S.C. § 551 
et seq. (For an example of an attempt at such a circumvention that failed, see Washington 
Legal Foundation v. Friedman, 13 F.Supp.2d 51 (D.D.C. 1998].] 

Even though agencies could circumvent the REINS Act in these manners, I believe 
that members of Congress should not make the best the enemy of tlie good. Members of 
Congress may and should support the REINS Act in part on the ground that it e.stabli.shes a 
new outer-limit protection against threats to individual rights. Even though agencies could 
circumvent the Act's definition of a "major rule,” that definition is more apolitical and 
easier to administer than most of the likely alternatives. And even though it is hard to 
predict in advance what rules will threaten what rights, members of Congress may be 
practically certain that some individual liberty will he at least arguably threatened by any 
legislative rule that institutes new requirements on individual conduct, to be followed 
under threat of legal penalty for noncompliance. Members of Congress may have reasons 
for refraining from second-guessing the effects on individual rights of all legislative rules; 
they may and should precommit to second-guessing the most far-reaching rules. 

1 hope that explanation provides context for my more particular answers to 
Congre.s.sman Johnson’s questions. In question 1, Congressman Johnson asks whether the 
REINS Act would apply to airport searches or to food and drug labeling. I assume that the 
Congressman does notread me to have testified (or to be suggesting himself) that the 
REINS Act applies to specific airport searches, or to specific enforcement actions by the U.S. 
Food and Drug Administration enforcing food or drug labels. Such actions would be law- 
enforcement or administrative actions, not exercises in rulemaking as defined in 5 U.S.C. § 
551(4] and proposed sec. 804(4] of the REINS Act. 

If I understand Congressman Johnson correctly, then the REINS Act applies to 
rulemakings by the Food and Drug Administration promulgating new food- or drug- 
labeling requirements, and rulemakings by the Transportation and Security Administration 
issuing new airport search procedures. As just explained, these and other agencies can 
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circumvent rulemakings, and even when they use rulemakings they might be able to 
structure the rules to avoid having those rules designated as “major rules" subject to the 
REINS Act's preapproval process. For that and other reasons, 1 cannot foresee specifically 
how the REINS Act would apply to labeling rules, search rules, or other similar discrete 
topics. 

That said, I can make a few general points. First, I am aware that prior labeling 
requirements issued by the FDA have raised First Amendment problems. See Thea Cohen, 
Note, “The First Amendment and the Regulation of Pharmaceutical Marketing: Challenges 
to the Constitutionality of the FDA's Interpretation of the Food, Drug, and Cosmetics Act," 

49 American Criminal Law Re view 1945 [ 2012 ). Next, the Office of Management and 
Budget has scored some FDA labeling rulemakings as major federal rules. See Office of 
Management and Budget, Draft 2012 Report to Congress on the Benefits and Costs of 
Federal Regulations and Unfunded Mandates on State, Local, and Tribal Entities (2012), 
Appx. D (citing FDA labeling-related rulemakings with RID nos. 0910-AA19 (p.97), 0910- 
AB66 (p.99), and 0910-AG41 (p.102)). Last, going forward, it seems to me quite plausible 
that some FDA labeling rulemakings or TSA airport-security rulemakings could be 
classified as major rules. Drug labels are meant to prevent deaths and other severe adverse 
reactions to the wrong drugs. Airport screening rules are meant to prevent catastrophic 
events like the 9-11 attacks on the World Trade Centers. Such adverse reactions and 
catastrophes could have economic effects significant enough to trigger "major rule” status 
under proposed section 804(2). 

Question 2 asks how long the American people should need to wait for labeling 
regulations while Congress agrees on appropriate implementing language to include in the 
regulations, and what if Congress can’t agree. As my citation to and interpretation of 
Federalist 51 should have made clear, I reject the premise of that question. There are costs 
for waiting too long to enact rules, and there are costs for enacting them too hastily and 
thoughtlessly. Like Federalist 51, 1 believe the latter error costs are more serious than the 
former. 

Let me add a few additional reasons why. The error costs of waiting are most 
severe if there is no legal rule directly on point to deal with a public health or safety 
problem. 1 think this possibility is extremely unlikely. On one hand, REINS Act proposed § 
aOl(c) authorizes the President to make a major rule take effect for 90 days if he 
determines that the rule is necessary to respond to an imminent threat to health, safety, or 
another emergency, or a threat to national security. So the American people need not wait 
for regulation if the rule fits one of these exceptions and President determines the etTor 
costs of waiting are too grave. On the other hand, most regulatory problems are already 
"regulated” by some background laws— state laws, or already-enacted and -administered 
federal laws. A.ssume that the FDA initiates a new drug-labeling scheme. Even if that 
scheme takes years to work out, current labeling regulations will stay in effect until it does. 
And current labeling regulations protect consumers over and on top of the FDA's new drug 



126 


Letter to Chairman Goodlatte 
REINS Act Questions for Record 
July 8,2013 
Page 5 of 5 

approval process. And consumer health and safety are protected not only by FDA labeling 
rules and approval processes but also by state laws - for example, tort laws about fraud 
and products liability. 

As for question 3. I do not know of any pending rule that I am certain (1] will be 
promulgated as a final rule, [2) will be classified as a “major rule" when promulgated and 
(31 will when issued threaten free speech or privacy from criminal searches or seizures. 

But I am reasonably confident that, if the REINS Act were to be enacted, it wouldn't take 
long for major rules to force Congress to consider free speech issues. 

Here is a recent example confirming my Judgment: The Federal Communications 
Commission has promulgated so-called "open Internet" rules, which seek to regulate 
whether and how Internet service providers choose among [and set prices for carrying the 
content of] content providers. See Federal Communications Commission, Preserving the 
Open Internet , 76 Fed. Reg. 59,192 (Sep. 23, 2011]. The FCC order justifies the rulemaking 
on the ground that Internet advertising sustains $300 billion of American gross domestic 
product, id, at 59,194 n.5. That order also acknowledges that the rules raise First 
Amendment free speech and Fifth Amendment takings objections, fd, at 59,220-23. 

Congressman Johnson's Question 3 has several follow-up questions; my answers to 
those questions are the same (after adjusting appropriately for differences between food 
and drug regulation and communications regulation] as my answers above to the 
Congressman's follow-up questions in Question 2. In my opinion, the country would have 
been better off if Congress had debated open-internet policy, its economic implications, 
and its speech- and property-rights implications than we are with the FCC trying to settle 
the relevant issues on a delegation from Congress. 

I hope these answers respond fully to Congressman Johnson's questions. If I have 
misunderstood them, please do not hesitate to follow up and clarify, and I will do my best 
to answer the questions as clarified. 



Eric R. Claeys 
Professor of Law 
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Qnestions for the Record 

Qnestions from Subcommittee Ranking Member Steve Cohen for Professor Levin 

1. What is your response to your fellow witnesses’ assertion that the REINS Act will 
not impose much in the way of additional legislative burdens on Congress? 

As discussed in my written testimony (page 4), 1 believe the Act would result in a very 
substantial and unwelcome increase in demands on congressional time, at least if the members 
take it seriously. Professor Claeys and Mr. Gattuso argue, however, that Congress could make 
time for the burdens of the REINS Act by meeting on more days and by curtailing ceremonial or 
symbolic votes. In a sense that may be true, but I don’t believe that those choices are the ones 
that Congress actually would make. Nor do 1 believe that members would eliminate casework, 
calling potential donors, or attending fundraising events. The political incentives that lead 
members of Congress to make all of these choices are too great. Incentives to work on law 
improvement and oversight are much lower, and that is where I expect the tradeoffs would be 
made, to the detriment of the overall legislative output. 

2. How do you think Congress would assess the benzene rule that Professor Claeys 
described in his testimony? 

The benzene rule had strong support from unions and strong opposition from industry 
groups. I assume, therefore, that congressional opinion would have been similarly divided. But 
1 would not base any generalizations on the Benzene case, because the Supreme Court did, after 
all, overturn the rule on the merits. ' Thus, even if the REINS Act had been in effect at that time, 
the rule presumably would not have gone into effect regardless of whether Congress had voted to 
approve it or to disapprove it. 

3. You emphasized iu your statement that the House and Senate have had many 
disagreements recently. Nevertheless, the two Houses and the President do find 
areas of agreement at times, and current conditions of polarization are not 
necessarily permanent. Is there reason to think the REINS Act wonld regularly lead 
to stalemate even in less divided times? 

Yes, even if vve ignore the exceptional polarization of our era, tire obstacles to agreement on a 
major mle would be formidable. Usually, when the two Houses wish to bridge tlreir disagreements, tlrey 
look for a compromise. For a major mle to suivdve scmtiny" under tire REINS Act, however, it would 
have to survive an up-or-down vote in each chamber, wdth no amendments allowed. Professor Claeys 
suggests that consultations among the agency and the two chambers (and presumably the President) 
before the agency issues its rale could defuse these controversies. However, the logistical challenges of 


’ Indus. Union Dep t, AFL-CIO v. Am. Petroleum Inst., 448 U.S. 607 (1980). 
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such a negotiation strategy would be daunting and in many cases insuperable. Moreover, an agency 
would often be unable in such negotiations to go veiy- far to accommodate political objections without 
jeopardizing its ability to defend tlie mle in court as a rational application of the existing statute. 

Years ago, addressing the legislative veto. Assistant Attorney General Antonin Scalia discussed 
some of these challenges in terms that could equally well be applied to the REINS Act: 

. . . fljs it not a common practice for a congressional conlerence committee to buiy a fmidamental 
disagreement between the two houses by simply leaving the point unaddressed m the final hill'!’ What is the 
agency to do when it must develop regulations pertaining to that particular issue'? Tf it handles the problem 
one wav, the regulations will be vetoed in the House, and if it handles it the other wav, they will be vetoed 
in the Senate. What happens to a piece of legislation which thus cannot be implemented in either direction? 
What does a court do with a law suit seeking to require an agency to issue regulations mandated by statute? 
Suppose the agency has tried tlu'ee times, only to be met with tlu'ee congressional vetoes'? Does the court 
then mandamus the Congress? . . . 

... I invite you private attorneys to consider how altered yoiu' function will be in the brave new 
world of congressionally reviewable rulemaking. Currently, having finished yoiu' arguments before the 
agency, you can}' them before tlie courts. In the future tliei'e will be an intermediate process of 
congressional lobbying. Tt will he not merely an additional step, but a step of an entirely different character, 
strangely out of Lunc with the remainder of the process into which it has been inserted. The present system 
of administrative action followed by judicial review has been accurately described as on essentially unitaiy 
process. The agency mal-ces its decision, which must be based upon rational and analytical factom 
established widi greater or lesser specificity (usually lessei') by the Congress, and then the courts review its 
success in perfomiing that rational and analytic task. Under the new system, the agency will first consider 
llie malter on a rational mid analytic basis. The Congress will ihcn decide wheQier, even though ihe agency 
decision may be rationally and analytically coiTeci. it shoulvl he abandoned for what may be piu’ely political 
reasons. But if the agency action sundves that test, it will again be reviewed in the courts to see whether it 
is rationally and analytically coirect. ... Such a system, it seems to me, is madness . . . . ^ 

4. In your view, does the current rulemaking process already provide sufficient 

opportunities for transparency and public participation in agency decisionmaking? 

Yes. Agencies typically publish the text of every proposed rule, along with the data that 
supports the proposal and an explanation of the reasoning on which the rule rests. The public is 
then invited to comment at any length on the proposal, and the agency is required to respond to 
significant comments. Increasingly, this entire process takes place online, making the public’s 
opportunity to participate in the proceeding especially convenient. Under the Administrative 
Procedure Act (APA), moreover, these obligations are judicially enforceable, so that agencies 
have a strong incentive to adhere closely to the legal minima. 

Although 1 would scarcely claim that there is no room for improvements at the margins in 
the way the APA rulemaking system operates, I consider the system to be basically well 
designed and effective in enabling the public to be part of the promulgation process. Moreover, 
nothing in the REINS Act would make the rulemaking process appreciably more transparent or 
participatory than it now is. 


- 1976 Bicentennial Inslitule — Oversight and Review of Agency Decisiotwutking, Part II, 28 Admin. L. Rev. 661, 
692-93 (1976) (remarks of Assistant Attome}' General Scalia). 
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5. In support of the constitutionality of the REINS Act, could one argue that Congress 
is simply withdrawing or curtailing its previous delegation of legislative authority to the 
executive branch agency that promulgated the rule at issue? 

No, because this is not an accurate or persuasive account of what the RETNS Act does. 
The Act contains no language that purports to withdraw any jurisdiction from any agencies. 
Rather, the language as written purports to impose a new condition on agencies’ exercise of their 
cA-Ay/ngjurisdiction: “A major rule shall not take effect unless the Congress enacts a joint 
resolution of approval described under section 802.”^ To condition the issuance of rules on 
compliance with a scheme in which one House of Congress may nullify the rule without 
bicameralism or presentment is impermissible, as discussed under question 7 below. 

The “withdrawal of previous delegation of legislative authority” theory is an artificial 
reading of the Act that some advocates have devised in order to defend the Act from 
constitutional attack. They claim that, because an agency would no longer have authority to 
adopt major rules on its own, the requirement that future major rules could not go into effect 
without affirmative approval from Congress would not impinge on any existing executive 
authority. However, aside from the fact that the Act is not written in those terms, this is not a 
reasonable description of the way the Act would work. An agency’s authority would extend to 
exactly the same subject matter as before. Indeed, the supposed withdrawal of jurisdiction would 
come into play only if the agency were to draft a rule that OIRA determines will impose $100 
million dollars in costs on the economy, cause a major increase in prices, etc. Meanwhile, other 
rules on the same subject, but with lower price tags, would still fall within the agency’s 
jurisdiction. Nobody who was not trying to make an argumentative point would ever describe 
such a limitation as withdrawing the underlying delegation, as opposed to placing a condition on 
the agency’s use of its existing jurisdiction. 

Furthermore, as my written testimony discusses, the agency would have to comply with 
all legal requirements for rulemaking (e.g., as prescribed by the APA, Regulatory Flexibility Act, 
executive oversight orders, etc.), and the rule could still be challenged in court on all familiar 
APA grounds, even if endorsed through a REINS Act joint resolution. These specifications 
completely belie the notion that the agency’s rule would be a mere proposal that has no legal 
status unless Congress elects to adopt it. To the contrary, the rule would be an exercise of 
agency rulemaking authority like any other. 

The most one can say for the “withdrawal of jurisdiction” notion is that it is a legal 
fiction that courts might conceivably entertain in order to find some colorable justification for 
upholding the Act. As 1 have discussed, however, the Chadha case itself, as well as subsequent 
decisions including the D.C. Airports and Clinton v. City of New York (line item veto) cases, 
indicate that the Court generally has not approved of gimmicks that overcome the basic division 
of constitutional authority between the branches. 1 expect that today’s Court would be just as 
skeptical (see question 9 below). 


REINS Act (H.R. 367), § 801(b)(1). 
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6. Professor Claeys states that the REINS Act is a constitutional exercise of Congress’s 
legislative powers under the Necessary and Proper Clause. What is your response? 

The Necessary and Proper Clause is not a magic wand with which the legislature may 
wave away affirmative limitations that the Constitution otherwise imposes. The Court addressed 
a similar contention in Buckley v. Valeo:'* “Congress could not, merely because it concluded that 
such a measure was ‘necessary and proper’ to the discharge of its substantive legislative 
authority, pass a bill of attainder or ex post facto law contrary to the prohibitions contained in § 9 
of Art. I. No more may it vest in itself, or in its officers, the authority to appoint officers of the 
United States when the Appointments Clause by clear implication prohibits it from doing so.”’ 
Likewise, Congress may not use the Necessary and Proper Clause to justify the REIN S Act, 
because Article I, Section 7, as interpreted in Chadha, presents an affirmative obstacle. See the 
discussion in question 7 below. 

7. What do you think of Professor Claeys's argument that the REINS Act can be 
justified as an exercise of Congress’s power to attach a "new precondition," such as 
the Act, to its grants of rulemaking power to agencies? 

Congress generally has broad power to impose conditions on executive action, but not 
when those limitations contravene the bicameralism and presentment safeguards that the framers 
of the Constitution purposely inserted as limitations on legislative action. The “condition” that 
Professor Claeys would like to see Congress attach to an agency’s exercise of rulemaking 
authority is that “[a] major rule shall not take effect unless the Congress enacts a Joint resolution 
of approval described under section 802.”’ The “condition” that the immigration legislation in 
Chadha imposed, until the Court invalidated it, was that “if . . . either the Senate or the House of 
Representatives passes a resolution stating in substance that it does not favor the substance of 
such deportation, the Attorney General shall thereupon deport such alien. . . .”* There is no 
difference in principle between the two. Since Congress was not permitted to avoid the 
requirements of Article I, Section 7 by imposing the “condition” of surviving a legislative veto, it 
also may not avoid them through the “condition” of requiring a joint resolution of approval. 
Paraphrasing the Court’s words: “Disagreement with [a proposed major rule] involves 
determinations of policy that Congress can implement in only one way; bicameral passage 
followed by presentment to the President. Congress must abide by its delegation of authority 
until that delegation is legislatively altered or revoked.”^ 


''424U.S. 1 (1976). 

’ Id. al 135. 

^ Although die Chadha opinion did nol address the Necessary' and Proper Clause e.\plicillv, lire Court could scarcely 
have overlooked il as a polenlial iusLincalum for ihc legislative veto. Indeed, the brief of the House of 
Representatives framed the “question presented" on the merits as follows; “Whether the Congressional review 
procedures set foi’tli in Section 244(c)(2) of the Immigration and Nationality Act of 1 952 constitute ‘necessaiy and 
proper’ means of executing the sovereign legislative powder of Congress over the status and depoitatioii of aliens. 

Ri.R. 367, § 801(b)(1). 

* See INS v. Chadha, 462 U.S. 919, 925 (1983). 

“M at 955. 
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In discussing the legislative veto. Assistant Attorney General Scalia rejected, as 
“contrived and hypertechnical,” reasoning that would 

inake[] the validity or invalidity of the one-house veto or the coiicuixeiit resolution depend upon whether 
the requirement for eengressional appmval is phrased in the sUiLulc as a eonditien preeedent to the 
regulations' beeoming etTeetivc on on the other hand, as a condition subsequent, which strikes down 
otherwise valid prescriptions. You remember conditions precedent and conditions subsequent from 15th 
Centuiy property law. [This] theory w'ould make them central to the interpretation of our Constitution. 
Surely, a decision bearing so closely on the very structure of our govenunent docs not depend on such 
technical rcrincmcnts. Indeed, as 1 have noted above, the presidential veto power was set forth in two 
separate clauses to avoid precisely this sort of quibbling. It is not only when the Congress changes a law" ... 
that the veto power of the President apphes, but whenever the Congress takes any action which has 
operative effect beyond the Hill. Preventing the issuance of a regulation, no less than destroying a 
regitlation already in existence, comes wnthin this description.^^' 


8. Professor Claeys contends that the REINS Act does not rnn afoul of the INS v. 
Chadha decision. What is your response? 

Professor Claeys says that the REINS Act’s preapproval process complies with the 
Constitution as interpreted in Chadha, because it contemplates that Congress would act through a 
joint resolution, which implies bicameralism and presentment. This answers the wrong question. 
It is like saying that Congress could lawfully have used a joint resolution to uphold the Attorney 
General’s decision to suspend Mr. Chadha’s deportation. Of course it could have. But the 
significant holding in the case was that a vote to override the Attorney General’s decision could 
not be validly effected by only one chamber of Congress (with no bicameralism or presentment). 
Here, similarly, the question is whether a negative vote by one chamber, unaccompanied by 
concurrence from the other chamber and the President, should be allowed to nullify an agency 
rule. Professor Claeys’s account of Chadha does not discuss that vital question. My answer to 
that question, of course, is “no.” 

9. As Representative Marino noted at the hearing, the Chadha case, on which you rely, 
was decided three decades ago. Is it possible that the modern Court would be more 
sympathetic toward an effort by the legislative branch to assert greater control over 
the executive branch through the REINS Act? Does Justice Breyer's analysis in his 
article suggest that it would? 

1 showed in my written testimony that, over time, the courts, including the Supreme 
Court as well as virtually all state supreme courts, have been deeply skeptical of structural 
measures by which the legislature seeks to enhance its own power at the expense of the executive 
branch. I would expect the same reaction from today’s Supreme Court. 

As Representative Marino mentioned. Justice Breyer did deliver a lecture shortly after 
Chadha suggesting that an affirmative-approval statute that resembles the REINS Act in some 
respects would probably be constitutionally valid." It is important to recognize, however, that 
then-judge Breyer refrained from saying that Congress should enact such a statute. On the 


1976 Bicentennial InstiHite. supra, 28 Admin. L. Rev. at 690-91. 

'' Stephen Breyer, The Legislative Veto After Chadha, 72 Geo. L.J. 785 (1984). 
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contrary, he expressed “a strong note of skepticism as to the need for the veto in the regulatory 
area,” and he also discerned “powerful if not overwhelming practical considerations” militating 
against it.*^ Thus, if the REINS Act were adopted today and challenged in the Supreme Court, I 
see little if any reason to think that he would fight very hard to preserve it. Indeed, a few months 
after his lecture, at a forum on Chadha, he suggested that he might be having second thoughts 
about having even raised the possibility of a statutory fix: “I could tell how I worked out a 
device some time ago which I think would largely replicate the legislative veto. But I feel at this 
point that discussing it is rather like the people who worked at Los Alamos describing the atom 
bomb.”” 


Whether Justice Breyer would adhere to his constitutional reasoning from that era, 
notwithstanding subsequent doctrinal and real-world developments, is uncertain. For the sake of 
discussion, I will assume that he would. But let’s see how much support proponents of the 
REINS Act could expect to get from other Justices: 

• As Representative Cohen pointed out at the subcommittee’s recent hearing on this bill. 
Chief Justice John G. Roberts, Jr., while working as Associate Counsel to President 
Ronald Reagan, criticized a then-pending regulatory reform bill for “hobbling agency 
rulemaking by requiring affirmative Congressional assent to all major rules.”” 

• As seen above. Justice Antonin Scalia, while an Assistant Attorney General, was 
scathingly critical of the legislative veto on both constitutional and policy grounds. Later 
he became a coauthor of the ABA’s amicus brief asking the Supreme Court to invalidate 
the legislative veto in Chadha. 

• Before her appointment to the Court, Professor Elena Kagan’s major work of 
scholarship advocated an innovative model of “presidential administration,” according to 
which any regulatory statute should be presumed, in the absence of contrary evidence, to 
have conferred decisionmaking authority directly on the President.” Her article 
“suggested reasons to welcome some substitution of presidential for congressional 
influence over administration.”'^’ 

• In 2000, recalling his days working in the Office of Legal Counsel during the Reagan 
administration, then-judge Samuel Alito related that OLC lawyers “were strong 
proponents of the theory of the unitary executive, that all federal executive power is 
vested by the Constitution in the President. And 7 thought then, and I still think, that this 
theory best captures the meaning of the Constitution’s text and structure. . . He went 
on to say that the Court has not always enforced executive prerogatives in subsequent 


*- Id ill 797-98. 

Admin. Coni’, of the U.S., !.egislative I 'eto OfAgenev Rides After INS v. Chadha, I'wonly -Seventh Plenary 
Session Discussion. Dec. 15, 1983, at 38 (remarks of Judge Breyer). 

Ctr. for Effective Gov't [formerly 0MB Watch], Roberts Showed Prudence in Reg Reform Initkilive, Sept. 6, 
2005, httjty7wtyuy,fpreffeciiveggyr pr£/npde^^^^ 

Hlena Kagan, Fresidenlial .idministralion. 1 14 Harv. I,. Rev. 2245 (2001). 

'“Mat 2348. 

' ' Presidential Oversight and the Administrative State (panel discussion). Engage, Nov. 2001, at 1 1, 12 (remarks of 
Judge Alito). 
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cases, but he added, with approval, that when it “has been confronted with something that 
seems to fall within a very specific provision of the Constitution, like the Appointments 
Clause, or the Presentment Clause, it has taken a rather strict approach.”'* 

• Finally, Justice Kennedy wrote the Ninth Circuit opinion that the Supreme Court 
affirmed in Chadha, and he relied on much of the same historical language that the 
Supreme Court later invoked, such as its emphasis on the need for bicameralism: 

From a reading of the Federalist Papers as a whole, the point emerges with 
singular clarity that bicameralism was deemed to be one of the most fundamental 
of the checks on governmental power. The critical function of bicameralism as a 
restraint on power was explained in the Federalist Papers explicitly, early, and at 
length. It was one of the principal arguments used, particularly by Madison, to 
convince the people that the federal government would operate responsibly.' ' 

Those are five votes that proponents of the REINS Act would find it tough to get. 1 could posit 
for the sake of argument that Justice Thomas might support the Act, but if proponents are 
counting on Justices Ginsburg and Sotomayor to ride to the rescue with additional support, they 
are indeed optimists. 

10. Representative Marino asked for a response to Justice Rchnquist's opinion in 
Chadha, which emphasized the role of congressional intent in cases of this kind. 

Have you any fttller response? 

Justice Rehnquist’s dissenting opinion in Chadha dealt with issues of severability, not 
constitutionality. That is, he spoke to the question of whether, if the legislative veto were to be 
struck down, the rest of the Immigration and Nationality Act would be severable from it, or, 
instead, should be allowed to remain in effect. Under familiar case law, that issue would, indeed, 
have turned on congressional intent, i .e., what Congress would want the Court to do under those 
circumstances. But Justice Rehnquist took no position on the underlying question of whether the 
legislative veto was constitutional. Nor did he even discuss that issue. Thus, I do not think his 
opinion sheds any light on the issues raised in the present hearing. 

11. Professor Claeys asserts that the REINS Act is a good idea because agencies’ 
enabling statutes remain in effect for far longer than the legislative coalitions that first 
enacted them, making such statutes out-of-date. What is your response? 

I agree that statutes frequently are passed due to a particular constellation of 
circumstances that may be very temporary. A coalition that manages to enact a program during a 
given Congress may be gone in future Congresses, or sometimes even later in the same 
Congress. These truisms do not mean, however, that such statutes are “out-of-date.” On the 
contrary, these statutes are often designed to remain in place for decades, enabling administrative 
agencies to respond to changing conditions that were not precisely envisioned when the 
authorizing legislation was enacted. They enable a government to solve numerous challenges 
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that the private sector cannot or will not undertake on its own, and that are too pressing to await 
the protracted time that would be needed in order to build in order to build a new coalition in 
Congress. Such statutes are indispensable to stable and effective government. 

Programs of this kind could not function if they always had to command majority support 
from both chambers of Congress and the White House. Political sentiments in this country 
fluctuate too rapidly to make that a credible condition. No rational government would invest 
resources building up a program that was so vulnerable to dismantling with every shift in public 
opinion, and consequently in legislators’ preferences. Thus, the REINS Act would cause great 
instability and substantially weaken the government’s ability to respond to public needs. 

Questions from Subcommittee Member Hank Johnson for Professor Levin 

Mr. Levin, in your submitted testimony you outline several constitutional concerns with the 
REINS Act, namely that it represents the same one-house veto that the Supreme Court has 
already held unconstitutional. 

I. What was the Court’s rationale in Chadha? 

As I explained in my written testimony, the Court held that the one-House legislative 
veto was unconstitutional because it did not comply with the bicameralism and presentment 
requirements of Article I, Section 7. The Court emphasized that the framers of the Constitution 
considered those requirements to be vital safeguards against improvident legislative actions: 

The decision to provide the President with a limited and qualified power to nullify 
proposed legislation by veto was based on the profound conviction of the Framers that 
the powers conferred on Congress were the powers to be most carefully circumscribed. 

. . . The President's role in the lawmaking process also reflects the Framers' careful efforts 
to check whatever propensity a particular Congress might have to enact oppressive, 
improvident, or ill-considered measures. . . . 

The bicameral requirement of Art. I, §§ 1, 7, was of scarcely less concern to the Framers 
than was the Presidential veto and indeed the two concepts are interdependent. By 
providing that no law could take effect without the concurrence of the prescribed 
majority of the Members of both Houses, the Framers reemphasized their belief already 
remarked upon in connection with the Presentment Clauses, that legislation should not be 
enacted unless it has been carefully and fully considered by the Nation's elected 
officials.™ 

The Court said that the legislative veto device was subject to these requirements because 
it “was essentially legislative in purpose and effect.” That is, it “had the purpose and effect of 
altering the legal rights, duties, and relations of persons, including the Attorney General, 
Executive Branch officials and Chadha, all outside the Legislative Branch.”^' More specifically, 
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it prevented the Attorney General from utilizing the powers that Congress had previously 
delegated to him: 

. . . Congress made a deliberate choice to delegate to the Executive Branch, and 
specifically to the Attorney General, the authority to allow deportable aliens to remain in 
this country in certain specified circumstances. . . . Disagreement with the Attorney 
General's decision on Chadha's deportation . . . involves determinations of policy that 
Congress can implement in only one way; bicameral passage followed by presentment to 
the President. Congress must abide by its delegation of authority until that delegation is 
legislatively altered or revoked.^^ 


2. Why would the REINS Act not satisfy the bicameralism and presentment 
requirements under Article 1, Section 7? 

An approval resolution adopted pursuant to the REINS Act would, indeed, satisfy the 
bicameralism and presentment requirements of Article I, Section 7. But the Act also purports to 
provide that Vos failure of an approval resolution will prevent an agency’s otherwise lawful 
major rule from taking effect. This is not permitted, because it would mean that a single 
chamber could nullify a legitimate exercise of executive authority without any need for 
concurrence from the other chamber or the President. 

3. Did the Court express concerns about the ability of Congress to enact oppressive, ill- 
considered measures? 

Yes, the Court developed this theme at length by highlighting the Framers’ concerns that 
Congress, and particularly a shigle chamber, would be tempted to enact such measures. 
Accordingly, the Court said, they instituted the requirements of bicameralism and presentment as 
safeguards against these consequences. 1 will quote only some of the Court’s language. As to 
presentment: 


The President's role in the lawmaking process . . . reflects the Framers' careful 
efforts to check whatever propensity a particular Congress might have to enact 
oppressive, improvident, or ill-considered measures. The President's veto role in the 
legislative process was described later during public debate on ratification: 

“It establishes a salutary check upon the legislative body, calculated to guard the 
community against the effects of faction, precipitancy, or of any impulse 
unfriendly to the public good, which may happen to influence a majority of that 
body. 

“. . . The primary inducement to conferring the power in question upon the 
Executive is, to enable him to defend himself; the secondary one is to increase the 
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chances in favor of the community against the passing of bad laws, through haste, 
inadvertence, or design." The Federalist No. 73, supra, at 458 (A. Hamilton). 

And as to bicameralism: 

In the Constitutional Convention debates on the need for a bicameral legislature, James 
Wilson, later to become a Justice of this Court, commented: 

“Despotism comes on mankind in different shapes, sometimes in an Executive, 
sometimes in a military, one. Is there danger of a Legislative despotism? Theory 
& practice both proclaim it. If the Legislative authority be not restrained, there 
can be neither liberty nor stability; and it can only be restrained by dividing it 
within itself, into distinct and independent branches. In a single house there is no 
check, but the inadequate one, of the virtue & good sense of those who compose 
it.” ... 

These observations are consistent with what many of the Framers expressed, none more 
cogently than Madison in pointing up the need to divide and disperse power in order to 
protect liberty: 

"In republican government, the legislative authority necessarily predominates. 

The remedy for this inconveniency is to divide the legislature into different 
branches; and to render them, by dirterent modes of election and different 
principles of action, as little connected with each other as the nature of their 
common functions and their common dependence on the society will admit." The 
Federalist No, 51.^'* 

According to the nonpartisan database maintained by the GAO, the number of major rules 
issued in a single calendar year first exceeded 80 in 2008 under President Bush. Agencies 
published 84 major rules in the first year of the Obama Administration, but 11 of these 
were issued during the final days of the Bush Administration. These figures are only 
slightly up from those in 1998. 

1. Are major rulemakings a uniquely democratic issue, or do they occur evenly across 
both administrations? 

2. How have these figures changed over time? 

3. Has there been a major upswing in major rulemakings under the Obama 
Administration? If so, is this attributable to a few pieces of landmark legislation 
like Dodd-Frank? 

As the phrasing of the question suggests, major rulemakings occur in both Republican and 
Democratic administrations. A report by the Congressional Research Service on this precise 
topic elaborates: 
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. . . GAO's federal mles database indicates that the number of major final rules has been at or above 50 in 
every full calendar year since the CRA was enacted in March 1996, and the numbcT of major rules first 
exceeded 80 during the last calendaryear of the George W. Bush Administration, when federal agencies 
issued 95 major rules. The number of major rules fell somewhat in 2009, tire first year of the Obama 
Administration (to 84), but 1 1 of those rules appear to have been issued during the final days of tlie Bush 
Administration. In 2010, fedcTal agencies published 100 major rules.'^^ 

Reference to the same database^^’ reveals these figures for the years subsequent to the CRS study: 
for 2011, 80 major rules; for 2012, 67 major rules; and for the first three months of 2013, 19 
major rules (which would be 76 major rules on an annualized basis). Thus, the “major upswing” 
argument finds no support in these data. 


■' Curtis W. Copeland <fe Maeve P. Carev, RhJNSAct: Number atid Types of “Major Rules " in Recent Years^ Cong. 
Research Ser\\ R41651 (Peb. 24, 201 1), nt 25, 

http:,//www. speaker. gov/sites/speaker.house.gov/'liies/XTpioadedFiles.‘T 10830 ers inaioriiiles.pdf . 

■'"GAO, Congressional Review Act Reports, bttp://vWsw,gaQ.gov/legaycongressac.t/fedrule.html . 
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